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This  section  of  the  FEDERAL  REGISTER 
contains  regulatocy  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  coddled  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Part  301 
[Docket  No.  92-139-7] 
Pine  Shoot  Beetle 


agency:  Animal  and  Plant  Health 
Inspection  Sendee,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  pine 
shoot  beetle  regulations  by  adding 
Kendall  County,  IL;  Bay  and  Clare 
Counties,  MI;  Allegany  County,  NY;  and 
Delaware  and  Stark  Counties,  OH,  to  the 
list  of  quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  pine  shoot 
beetle,  a  highly  destructive  pest  of  pine 
trees,  into  noninfested  areas  of  the 
United  States. 

DATES:  Interim  rule  effective  October  14, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  19, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No,  92- 
139-7.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Milton  C.  Holmes,  Senior  Operations 
Officer,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  642, 


Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20752,  (301j  436-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  pine  shoot  beetle  is  a  highly 
destructive  pest  of  pine  trees.  The  pine 
shoot  beetle  can  cause  damage  in  weak 
and  dying  trees,  where  reproduction 
and  immature  stages  of  pine  shoot 
beetle  occur,  and  in  the  new  growth  of 
healthy  trees.  The  “maturation  feeding” 
of  young  beetles  takes  the  form  of  boring 
up  the  center  of  pine  shoots  (usually  of 
the  current  year’s  growth),  causing 
stunted  and  distorted  growTh  in  the  host 
trees.  The  pine  shoot  ^etle  is  also  a 
vector  of  several  diseases  of  pine  trees. 
Adults  cailflly  at  least  1  kilometer,  and 
the  wood,  nursery  stock,  and  Christmas 
trees  they  infest  are  often  transported 
long  distances.  This  pest  damages  urban 
trees,  and  can  cause  economic  losses  to 
the  timber,  Christmas  tree,  and  nursery 
industries. 

The  regulations  in  7  CFR  301.50 
(referred  to  below  as  the  regulations) 
impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  in  order  to  prevent 
the  spread  of  the  pine  shoot  b^tle  into 
noninfested  areas  of  the  United  States. 

Surveys  recently  conducted  by  State 
and  Federal  inspectors  revealed  that 
Kendall  County,  IL;  Bay  and  Clare 
Counties,  MI;  Allegany  County,  NY;  and 
Delaware  and  Stark  Counties,  OH,  are 
infested  with  the  pine  shoot  beetle.  The 
regulations  in  §  301.50-3  provide  that 
the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
will  list  as  a  quarantined  area  each 
State,  or  each  portion  of  a  State,  in 
which  the  pine  shoot  beetle  has  been 
found  by  an  inspector,  in  which  the 
Administrator  has  reason  to  believe  the 
pine  shoot  beetle  is  present,  or  that  the 
Administrator  considers  necessary  to 
regulate  because  of  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  the  pine  shoot  beetle 
has  been  found. 

In  accordance  with  these  criteria,  we 
are  designating  Kendall  County,  IL;  Bay 
and  Clare  Counties,  MI;  Allegany 
County,  NY;  and  Delaware  and  Stark 
Counties,  OH,  as  quarantined  areas,  and 
adding  them  to  the  list  of  quarantined 
areas  in  §  301.50-3(c). 


Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 
for  public  comment.  Immediate  action  is 
necessary  to  prevent  the  pine  shoot 
beetle  from  spreading  to  noninfested 
areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 

After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  requir^  by  Executive 
Order  12866. 

About  130  small  nurseries,  120 
producers  of  Christmas  trees  and  other 
forest  products,  and  31  loggers  operate 
in  the  6  newly  quarantined  counties.  All 
could  probably  be  classified  as  small 
entities  by  Small  Business 
Administration  criteria  (annual  gross 
receipts  of  $0.5  million  or  less).  While 
most  of  the  small  nurseries  in  these 
counties  specialize  in  production  of 
deciduous  landscape  products,  some 
also  produce  rooted  pine  Christmas 
trees  and  pine  nursery  stock. 

This  action  will  restrict  the  movement 
of  certain  pine  products  from 
quarantined  areas  to  non-quarantined 
areas.  If  inspected  and  found  to  be 
infested  wiA  the  pine  shoot  beetle, 
these  pine  products  can  be  either 
diverted  for  sale  within  local  markets  or 
treated  in  accordance  with  §  301.50-10 
prior  to  shipment  to  a  non-quarantined 
area.  Based  on  information  acquired 
from  extension  agents  and  trade 
association  representatives,  we  estimate 
that,  in  the  newly  quarantined  counties, 
most  producers  of  regulated  pine 
products  make  the  majority  of  their 
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sales  locally  or  to  buyers  within  the 
quarantined  areas  and  thus  will  not  be 
affected  by  this  action. 

A  few  producers,  however,  notably 
Christmas  tree  growers  and  loggers  in 
Clare  County,  MI,  nurseries  in  Delaware 
County,  OH,  and  loggers  in  Allegany 
County,  NY,  sell  approximately  half  of 
their  regulated  pine  products  to  buyers 
outside  the  quarantined  areas.  But,  the 
reasonable  cost  of  the  approved  methyl 
bromide  treatment  for  regulated  articles 
(approximately  $1  per  tree)  should 
minimize  the  economic  impact  of  this 
action  upon  these  producers.  We 
anticipate,  therefore,  that  this  action 
will  not  have  a  significant  economic 
impact  on  small  nurseries,  Christmas 
tree  farmers,  or  other  forest  product  _ 
producers  in  the  six  newly  quarantined 
counties. 

Under  these  circupistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule; 

(1)  Preempts  all  State  and  local  laws 
and  regulations  that  are  inconsistent 
with  this  rule; 

(2)  Has  no  retroactive  effect;  and 

(3)  Does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 


recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0088. 

Natioiial  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  treatment  of 
regulated  articles,  under  the  conditions 
specified  in  this  rule,  will  not  present  a 
risk  of  introducing  or  disseminating 
plant  pests  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with^ 

(1)  The  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.y, 

(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508); 

(3)  USDA  Regulations  Implementing 
NEPA  (7  CFR  part  lb);  and 

(4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384,  August  28, 
1979,  and  44  FR  51272-51274,  August 
31, 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ^ead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 


FOR  FURTHER  INFORMATION  CONTACT 
List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  ISOdd,  ISOee, 
150ff,  161. 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

2.  In  §  301.50-3,  paragraph  (c),  under 
Illinois,  Michigan,  New  York,  and  Ohio, 
new  counties  are  added,  in  alphabetical 
order;  and  paragraph  (d)  is  revised  to 
read  as  set  forth  below: 

§  301 .50-3  Quarantined  areas. 
***** 

(c)  *  *  * 

ILLINOIS 

***** 

Kendall  County.  The  entire  county. 

***** 

MICHIGAN 

***** 

Bay  County.  The  entire  county. 

***** 

Clare  County.  The  entire  county. 

***** 

NEW  YORK 

Allegany  County.  The  entire  county. 

***** 

OHIO 

***** 

Delaware  County.  The  entire  county. 

***** 

Stark  County.  The  entire  county. 

***** 

(d)  A  map  of  the  quarantined  areas 
follows: 

BILUNG  CODE  3410-34-P 
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Done  in  Washington,  DC,  this  14th  day  of 
October  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  94-25969  Filed  10-19-94;  8:45  am) 
BILUNQ  CODE:  3410-34-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  274a 

Powers  and  Duties  of  Service  Officers; 
Availability  of  Service  Records, 

Control  of  Employment  of  Aliens 

CFR  Correction 

In  Title  8  of  the  Code  of  Federal 
Regulations,  revised  as  of  January  1, 
1994,  the  text  of  the  first  sentence  of 
§  274a.l2  (c)(10)  is  incorrect.  It  should 
appear  as  follows: 

§  274a1 2  Classes  of  aliens  authorized  to 
accept  employment 
***** 

(c)  •  *  * 

(10)  An  alien  who  has  filed  an 
application  for  suspension  oi 
deportation  pursuant  to  part  244  of  this 
chapter. 

BILUNO  CODE  15054)1-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  67 

[Docket  No.  27890;  Amendment  No.  67-15] 

Medical  Standards  and  Certification; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule.  Medical 
Standards  and  Certification,  published 
in  the  Federal  Register  on  September  9, 
1994. 

EFFECTIVE  DATE:  October  20. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  P.  McEachen,  (202)  493-4075. 

Correction  of  Publication 

In  the  final  rule  beginning  on  page 
46706  in  the  issue  of  Friday,  September 
9, 1994,  in  the  second  column,  on  page 
46708,  amendatory  instruction  No.  5  is 
corrected  to  read  as  follows: 

“5.  The  first  sentence  is  republished 
and  the  second  sentence  is  revised  in 
paragraph  (b)  of  §  67.25  to  read  as 
follows:” 


Issued  in  Washington,  DC,  on  October  17, 
1994. 

Michael  E.  Chase, 

Acting  Assistant  Chief  Counsel,  Office  of  the 
Chief  Counsel. 

IFR  Doc.  94-26071  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ACE-15] 

Removal  of  Class  E  Airspace  Areas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  corrects  an  error 
by  removing  Class  E  airspace  areas  at 
the  Dubuque  Regional  Airport,  Iowa; 

Fort  Leavenworfii,  Sherman  Army  Air 
Field,  Kansas;  Hutchinson  Municipal 
Airport,  Kansas;  Manhattan  Municipal 
Airport,  Kansas;  Olathe,  Johnson  County 
Executive  Airport,  Kansas;  Olathe, 
Johnson  County  Industrial  Airport, 
Kansas;  Topeka,  Forbes  Field,  Kansas; 
Fort  Leonard  Wood,  Forney  Army 
Airfield,  Missouri;  Jefferson  City 
Memorial  Airport,  Missouri;  Kansas 
City,  Richards-Gebaur  Airport,  Missouri; 
and  St.  Joseph,  Rosecrans  Memorial 
Airport,  Missouri,  Presently,  these  areas 
are  designated  as  Class  D  airspace  when 
the  associated  control  tower  is  in 
operation. 

EFFECTIVE  DATE:  October  20,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  J.  Randolph,  Airspace 
Technician,  System  Management 
Branch,  ACE-530c,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
number:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  13, 1994,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Dubuque  Regional 
Airport,  Iowa;  Fort  Leavenworth, 
Sherman  Army  Air  Field,  Kansas; 
Hutchinson  Municipal  Airport,  Kansas; 
Manhattan  Municipal  Airport,  Kansas, 
Olathe,  Johnson  County  Executive 
Airport,  Kansas;  Olathe,  Johnson  County 
Industrial  Airport,  Kansas;  Topeka, 
Forbes  Field,  Kansas;  Fort  Leonard 
Wood,  Forney  Army  Airfield,  Missouri; 
Jefferson  City  Memorial  Airport, 
Missouri;  Kansas  City,  Richards-Gebaur 
Airport,  Missouri;  and  St.  Joseph, 
Rosecrans  Memorial  Airport,  Missouri. 
Currently,  this  airspace  is  designated  as 
Class  D  when  the  associated  control 
tower  is  in  operation.  However,  to  have 


controlled  airspace  to  the  surface  for  IFR 
operations  at  these  airports  when  the 
towers  are  closed,  there  must  be  two- 
way  radio  communication  capability 
and  weather  observations.  When  these 
control  towers  are  closed,  there  are  no 
weather  observations  until  the  tower 
reopens.  As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17, 
1991,  airspace  at  an  airport  with  a  part- 
time  control  tower  should  be  designated 
as  a  Class  D  airspace  area  when  the 
control  tower  is  in  operation  (56  FR 
65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  remove  these 
Class  E  airspace  areas  since  they  do  not 
meet  the  requirement  of  Class  E 
airspace.  Accordingly,  since  this  action 
involves  the  revocation  part-time 
control  tower  should  be  designated  as  a 
Class  D  airspace  area  when  the  control 
tower  is  in  operation  (56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  remove  these 
Class  E  airspace  areas  since  they  do  not 
meet  the  requirement  of  Class  E 
airspace.  Accordingly,  since  this  action 
involves  the  revocation  of  Class  E 
airspace  as  a  result  of  loss  of  weather 
reporting  capability,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary.  Furthermore,  to  avoid 
confusion  on  the  part  of  the  pilots  flying 
in  the  vicinity  of  Dubuque  Regional 
Airport,  Iowa;  Fort  Leavenworth, 
Sherman  Army  Air  Field,  Kansas; 
Hutchinson  Municipal  Airport,  Kansas; 
Manhattan  Municipal  Airport,  Kansas; 
Olathe,  Johnson  County  Executive 
Airport,  Kansas;  Olathe,  Johnson  County 
Industrial  Airport,  Kansas;  Topeka, 
Forbes  Field,  Kansas;  Fort  Leonard 
Wood,  Forney  Army  Airfield,  Missouri; 
Jefferson  City  Memorial  Airport, 
Missouri;  Kansas  City,  Richards-Gebaur 
Airport,  Missouri;  and  St.  Joseph, 
Rosecrans  Memorial  Airport,  Missouri, 
and  to  promote  safe  and  efficient 
handling  of  air  traffic  in  these  areas,  1 
find  that  good  cause  exists,  pursuant  to 
5  U.S.C.  553(d),  for  making  this 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fttjquent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  oiily  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amendecq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows; 

Paragraph  6002  Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

***** 

ACE  lA  E2  Dubuque,  lA  (Removed) 

***** 

ACE  KS  E2  Fort  Leavenworth,  KS  (Removed) 

***** 

ACE  KS  E2  Hutchinson,  KS  (Removed) 

***** 

ACE  KS  E2  Manhattan,  KS  (Removed) 

***** 

ACE  KS  E2  Olathe,  Johnson  County 
Executive  Airport,  KS  (Removed) 

***** 

ACE  KS  E2  Topeka,  Forbes  Field,  KS 
(Removed) 

***** 

ACE  MO  E2  Fort  Leonard  Wood,  MO 
(Removed) 

***** 

ACE  MO  E2  Jefferson  Qty,  MO  (Removed) 

***** 

ACE  MO  E2  Kansas  City,  Richards-Gebaur 
Airport,  MO  (Removed) 

***** 

ACE  MO  E2  St.  Joseph,  MO  (Removed) 

***** 


Issued  in  Kansas  City,  Missouri,  on 
September  21, 1994. 

Gaience  E.  Newbem, 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  94-26067  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ASW-9] 

Alteration  of  VOR  Federal  Airways  and 
Jet  Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  name 
of  the  Shreveport,  LA,  Very  High 
Frequency  Omnidirectional  R^ge/ 
Tactical  Air  Navigation  (VORTAC) 
facility  to  the  Belcher  VORTAC.  At 
present,  the  Shreveport  Regional  Airport 
and  Shreveport  VORTAC  have  the  same 
name,  but  are  not  collocated.  A 
navigational  aid  (NAVAID)  with  the 
same  name  as  the  airport  should  be 
located  on  the  airport.  This  action 
reflects  the  name  change,  where 
necessary,  of  the  Shreveport  VORTAC 
that  is  not  located  on  the  airport  with 
which  it  is  associated. 

EFFECTIVE  DATE:  0901  UTC,  December  8. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9295. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  changes  the  name  of  the 
Shreveport,  LA,  VORTAC  to  the  Belcher 
VORTAC.  At  present,  the  Shrevejlort 
Regional  Airport  and  the  Shreveport 
VORTAC  have  the  same  name,  but  are 
not  collocated.  FAA  Handbook  7400.2D 
states  that  a  NAVAID  with  the  same 
name  as  the  airport  should  be  located  on 
the  airport.  This  action  reflects  the  name 
change  of  the  Shreveport  VORTAC, 
which  is  not  located  on  the  associated 
airport.  This  action  is  editorial  in 
nature.  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary,  because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  is  not  particularly  interested. 
Jet  routes  and  domestic  VOR  Federal 


airways  are  published,  respectively,  in 
paragraphs  2004  and  6010(a)  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  and  airways  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1,  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  2004 — Jet  Routes 

****** 
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1-4  IKevisedl 

From  Los  Angeles,  CA,  via  INT  Los  Angeles 
083*  and  Twentynine  Palms,  CA,  269® 
radials;  Twentynine  Palms;  Parker,  CA; 
Buckeye,  AZ;  San  Simon.  AZ;  Newman, 
TX;  Wink.  TX;  Abilene.  TX;  Dallas-Fort 
Worth.  TX;  Belcher,  LA;  Jackson.  MS; 
Meridian,  MS;  Montgomery,  AL;  INT 
Montgomery  051®  and  Colliers,  SC.  268® 
radials;  Colliers;  Columbia.  5X';  Florence, 
SC;  to  Wilmington.  NC. 

*  *  *  *  « 

1-20  (RevisedI 

From  Seattle,  WA,  via  Yakima,  WA; 

Pendleton,  OR;  Donnelly,  ID;  Pocatello, 
ID;  Rock  Springs,  WY;  Denwr.  CO; 
Kiowa,  CO;  Lamar.  CO;  Liberal.  KS;  INT 
Liberal  137®  and  Will  Rogers,  OK,  284® 
radials;  Will  Rogers;  Belcher,  LA; 

Jackson,  MS;  Montgomery,  AL;  Meridian. 
MS;  Tallahassee.  FL:  INT  Tallahassee 
129*  and  Orlando.  FL.  306®  radials; 
Orlando;  INT  Orlando  154®  and  Fort 
Lauderdale.  FL,  339®  radials  to  Fort 
Lauderdale. 


Paragmpb  6070(a) — Domestic  VOR  Federal 
Airways 

*  «  *  «  « 

V-13  iRevised) 

From  McAllen.  TX.  via  Harlingen,  TX;  INT 
Harlingen  033®  and  Corpus  Christi,  TX. 
178°  radials;  Corpus  Christi;  INT  Corpus 
Christi  039®  and  Palacios,  TX,  241* 
radials;  Palacios,  Humble,  TX;  Lufkin. 
TX;  Belcher,  LA;  Texarkana,  AR;  Rich 
Mountain,  OK;  Fort  Smith.  AR;  INT  Fort 
Smith  006®  and  Razorback,  AR,  190° 
radials;  Razorback;  Neosho,  MO;  Butler. 
MO;  Napoleon,  MO;  INT  Napoleon  336° 
and  St.  Joseph,  MO,  132®  radials; 

Lamoni,  lA;  Des  Moines.  lA;  Mason  Qty. 
lA;  Farmington,  MN;  INT  Farmington 
017®  and  Siren,  WI,  218°  radials;  Siren; 
Duluth,  MN;  to  Thunder  Bay,  ON, 
Canada.  The  airspace  outside  the  United 
States  is  excluded. 


V-18  (RevisedI 

From  Guthrie,  TX,  via  INT  Guthrie  156°  and 
Millsap,  TX.  274*  radials;  Millsap; 
Dallas-Fort  Worth.  TX;  Quitman,  TX; 
Belcher,  LA;  Monroe,  LA;  Jackson.  MS; 
Meridian,  MS;  Tuscaloosa,  AL;  Vulcan, 
AL;  Talladega,  AL;  Atlanta.  CA;  Colliers, 
.SC;  Charleston,  SC. 

«  *  *  *  « 

V-69  (RevisedI 

From  Belcher,  LA,  via  INT  BtJlclier  084°  and 
El  Dorado,  AR,  218°  radials;  El  Dorado; 
Pine  Bluff.  AR;  INT  Pine  Bluff  038°  and 
Walnut  Ridge,  AR.  187°  radials;  Walnut 
Ridge;  Farmington,  MO;  Troy,  IL; 
Capital,  IL;  Pontiac.  IL;  Joliet,  IL. 

*  Ik  *  *  • 


V-305  (RevisedI 

From  Belcher,  LA,  via  INT  Belcher  084*  and 
El  Dorado,  AR.  233*  radials;  El  Dorado; 
Little  Rock.  AR;  Walnut  Ridge.  AR; 
Malden.  MO;  Cunningham,  KY;  Pocket 
City.  IN;  INT  Pocket  City  046°  and 
Hoosier,  IN,  205°  radials;  Hoosier;  INT 
Hoosier  025*  and  Indianapolis,  IN,  185* 
radials;  Indianapolis;  INT  Indianapolis 
038°  and  Kokomo,  IN,  182°  radials;  to 
Kokomo. 

*  *  *  «  * 

V-407  (Revised) 

From  Harlingen,  TX;  via  INT  Harlingen  006° 
and  Corpus  Christi.  TX.  193*  radials; 
Corpus  Christi;  via  INT  Corpus  Christi 
039°  and  Palacios,  TX,  241°  radials; 
Palacios;  via  INT  Palacios  017°  and 
Humble.  TX,  242°  radials;  Humble; 
Daisetta,  TX;  Lufkin,  TX;  INT  Lufkin 
040®  and  Belcher.  LA.  191°  radials;  to 
Belcher. 

*  *  4k  *  • 

V-.566  (Revised) 

From  Gregg  County.  TX.  via  Belcher.  LA;  INT 
Belcher  176®  and  Alexandria,  LA.  302° 
radials;  Alexandria;  INT  Alexandria  109° 
and  New  Orleans,  LA,  312®  radials;  to 
New  Orleans;  excluding  the  portion 
within  R-3801B  and  R-3801C. 

***** 

Issued  in  Washington.  DC.  on  October  13, 

1994. 

Nancy  B.  Kalinowski, 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

(FR  Doc.  94-26072  Filed  10-19-94;  8:45  am) 

BILLING  CODE  4910-13-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  161  and  250 

(Docket  No.  RM94-6-001:  Order  No.  566- 
A] 

Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and 
Affiliate  Transactions 

Issued pctober  14, 1994. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  JX)E. 

ACTION:  Final  rule;  Order  on  rehearing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  order  on  the  requests  for 
rehearing  of  Order  No.  566,  the  final 
rule  establishing  revised  standards  of 
conduct  and  reporting  requirements  for 
transportation  and  affiliate  transactions. 
The  order  grants  rehearing  on  Standards 
H  and  K  and  makes  a  non-substantive 
revision  to  the  definition  of  marketing  to 
reflect  the  elimination  of  cross- 
referenced  section  of  the  regulations. 


DATES:  The  revised  regulations  will 
become  effective  November  21. 1994. 
ADDRESSES:  Federal  Energy  Regulatory 
CorAmission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426.  (202)  208-2294. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  .during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street 
N.E.,  Washini^on  D.C  20426. 

The  Conunission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
^  using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  bps. 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street,  N.E.  , 
Washington  D.C  20426. 
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Order  on  Rehearing 
I.  Introduction 

In  Order  No.  566,^  the  Commission 
adopted  a  final  rule  amending  its 
regulations  governing  the  Standards  of 
Conduct  applicable  to  pipeline 
interactions  with  their  marketing 
affiliates  and  the  reporting  requirements 
for  transportation  and  affiliate 
transactions.  The  final  rule  retained  the 
existing  Standards  of  Conduct,  with  one 
exception.  The  rule  made  significant 
changes  in  the  reporting  requirements  to 
reduce  or  consolidate  maintenance  and 
reporting  burdens  based  on  the  changes 
in  the  way  pipelines  are  allocating 
capacity  under  Order  No.  636  ^  and  the 
requirement  of  Order  No.  636  that 
pipelines  develop  Electronic  Bulletin 
Boards  (EBBs)  to  provide  customers 
with  access  to  important  information. 
Thirteen  parties,  most  of  whom  are 
pipelines,  have  sought  rehearing  or 
clarification  of  the  proposed  rule.^ 

One  of  the  principal  issues  raised  in 
the  rehearing  petitions  is  the  timing  of 
the  requirement  for  posting  affiliate 
discount  information  on  the  pipelines’ 
EBBs.  Current  Standard  H  requires 
posting  when  a  discount  ofier  is  made. 
After  considering  all  the  interests 
involved,  the  Commission  is  revising 
Standard  H  to  require  posting  within  24 
hours  of  the  time  at  which  gas  flows 
under  the  discount.  The  Commission  is 
leaving  undisturbed  the  requirement  of 
Standard  H  that  a  pipeline  making  a 
discount  offer  to  an  affiliate  must  make 
a  comparable  offer  contemporaneously 
available  to  similarly  situated  non- 
affiliates."* 

The  other  substantive  change  the 
Commission  is  making  is  to  revise 
Standard  K  to  ensure  that  shippers  have 
reasonable  access  to  tariff  waivers.  The 
revised  Standard  will  require  pipelines 
to  provide  their  log  of  tariff  waivers 
within  24  hours  of  a  request. 

’  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566,  59  FR  32885  (June  27, 
1994),  in  FERC  Stats.  &  Regs.  Preambles  1 30,997 
(June  17, 1994). 

*  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation;  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol',  57  FR 
13267  (Apr.  16, 1992),  ID  FERC  Stats.  &  Regs. 
Preambles  1 30,939  (Apr.  8, 1992),  order  on  reh'g. 
Order  No.  636-A,  57  FR  36128  (Aug.  12. 1992),  10 
FERC  Stats.  &  Regs.  Preambles  1 30,950  (Aug.  3, 
1992),  order  on  reh'g,  Order  No.  636-B,  57  FR 
57911  (Dec.  8, 1992),  61  FERC1 61,272  (1992), 
appeal  re-docketed  sub  nom.,  Atlanta  Gas  Light 
Company  and  Chattanooga  Gas  Company,  et  al.  v. 
FERC.  No.  94-1171  (D.C.  Cir.  May  27, 1994). 

3  The  parties  seeking  rehearing  and  clarification 
are  listed  on  Appendix  A. 

*  The  Commission  also  is  changing  the  posting 
period  from  90  to  30  days  and  is  making  other 
minor  changes  to  make  the  posting  more 
informative  and  easier  to  use. 


In  addition,  the  Commission  is 
making  some  non-substantive  revisions. 
The  definition  of  marketing  in  §  161.2(c) 
has  been  revised,  because  the  definition 
cross-referenced  a  section  of  the 
Commission’s  producer  regulations  that 
recently  was  removed  by  the 
Commission  in  an  order  that  eliminated 
all  of  the  producer  regulations  at  Part 
270.5  The  Commission  is  revising  other 
regulations  to  clarify  that  they  apply 
only  to  marketing  affiliates  and  not 
other  affiliates  of  pipelines. 

II.  Background  and  Summary  of  Order 
No.  566 

The  Commission,  in  Order  No.  497,® 
issued  a  rule  intended  to  prevent 
pipelines  from  providing  preferential 
treatment  to  their  marketing  or 
brokering  affiliates.  The  rule  adopted 
Standards  of  Conduct  (codified  at  Part 
161  of  the  Commission’s  regulations)  ^ 
and  tariff  and  reporting  requirements 
(codified  in  §  250.16).®  The  Standards  of 
Conduct  established  the  principles 
applicable  to  relationships  between 
pipelines  and  their  affiliates.  In  general, 
the  Standards  sought  to  prevent 
pipelines  from  favoring  affiliates  with 
information  or  transportation  discounts 
not  available  to  non-affiliates.  The  tariff 
provisions  required  pipelines  to  include 
a  variety  of  information  in  their  tariffs, 
such  as  a  list  of  operating  personnel 
shared  with  affiliates,  the  information 
required  in  transportation  service 
requests,  and  the  procedures  used  for 
complaint  resolution  and  for  informing 
shippers  about  the  availability  and 
pricing  of  transportation  services.  The 
reporting  requirements  required 

*  Removal  of  Outdated  Regulations  Pertaining  To 
The  Sales  of  Natural  Gas  Pr^uction,  59  FR  40240 
(Aug.  8, 1994),  III  FERC  Stats.  &  Regs.  Preambles 
^  30,909  (July  28, 1994). 

®  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines,  Order  No.  497,  53  FR  22139  (June  14. 
1988),  FERC  Stats.  &  Regs.  [Regulations  Preambles 
1986-1990]  1 30,820  (1988),  order  on  rehearing. 
Order  No.  497-A,  54  FR  52781  (Dec.  22. 1989), 
FERC  Stats.  &  Regs.  [Regulations  Preambles  1986- 
1990]  1 30,868  (1989),  order  extending  sunset  date. 
Order  No.  497-B.  55  FR  53291  (Dec.  28, 1990), 
FERC  Stats,  ft  Regs.  [Regulations  Preambles  1986- 
1990]  1 30,908  (1990),  order  extending  sunset  date 
and  amending  final  rule.  Order  No.  497-C,  57  FR 
9  (Jan.  2. 1992),  m  FERC  Stats,  ft  Regs  1 30,934 
(1991),  reh’g  denied,  57  FR  5815,  58  FERC  161,139 
(1992),  affd  in  part  and  remanded  in  part,  Tenneco 
Gas  v.  Federal  Energy  Regulatory  Commission,  969 
F.2d  1187  (D.C  Cir.  1992),  order  on  remand.  Order 
No.  497-D,  57  FR  58978  (Dec.  14, 1992),  m  FERC 
Stats,  ft  Regs.  1 30,958  (1992),  order  on  reh’g  and 
extending  sunset  date.  Order  No.  497-E,  59  FR  243 
(Jan.  4, 1994),  III  FERC  Stats,  ft  Regs.  1 30,987  (Dec. 
23, 1994),  o/tferon  reh’g.  Order  No.  497-F,  59  FR 
15336  (Apr.  1. 1994),  66  FERC  161,347  (1994), 
order  extending  sunset  date.  Order  No.  497-G,  59 
FR  32884  (June  27, 1994),  ni  FERC  Stats,  ft  Regs. 
Preambles  1 30,996  (June  17, 1994). 

^  18  CFR  Part  161. 

"  18  CFR  250.16. 


pipelines  to  file  information  relating  to 
transportation  transactions  with 
affiliates  and  to  maintain  the  same 
information  for  non-affiliated  shippers. 

In  Order  No.  636,  the  Commission 
created  a  new  operating  environment  for 
interstate  pipelines  and  shippers  by 
requiring  pipelines  to  imbundle  their 
sale  of  gas  from  their  transportation 
service  and  by  implementing  changes  in 
the  terms  and  conditions  for  providing 
transportation  service.  For  example,  the 
Commission  required  that  pipelines 
establish  EBBs  to  provide  information 
about  available  firm  and  interruptible 
capacity  on  the  pipeline,  including  the 
firm  capacity  available  through  the 
newly  established  capacity  release 
mechanism.® 

In  light  of  the  changes  effected  by 
Order  No.  636  and  by  the  Commission’s 
review  of  its  existing  Order  No.  497 
requirements,  the  Commission  in  Order 
No.  566  made  significant  changes  in  the 
Standards  of  Conduct  and  the  tariff  and 
reporting  requirements.  The 
Commission  eliminated  the  Standard  of 
Conduct  dealing  with  gas  subject  to 
take-or-pay  relief,  because  the 
Commission  had  established  procedures 
in  Order  No.  636  for  dealing  with  gas 
supply  realignment  costs.  The 
Commission  revised  its  Standard  of 
Conduct  H  (prior  Standard  of  Conduct 
I)  to  coordinate  its  posting  requirements 
relating  to  affiliate  discounts  and 
thereby  eliminate  duplicative  EBB 
postings.  Former  Standard  I  required 
pipelines  offering  discounts  to  affiliates 
to  make  comparable  discounts 
contemporaneously  available  to 
similarly  situated  shippers.  The 
Commission  retained  this  requirement, 
but  modified  the  regulation  to  codify  its 
policy  that  pipelines  use  their  EBBs  to 
provide  non-affiliates  with  the 
contemporaneous  notice  required  by  the 
Standard.  This  modification  further 
enabled  the  Commission  to  eliminate  a 
duplicative  reporting  requirement,  in 
§  250.16,  under  whi^  pipelines  had  to 
post  similar  discount  information  on 
their  EBBs.  The  Commission  eliminated 
a  number  of  the  tariff  requirements, 
retaining  only  the  requirements  that 
tariffs  must  include  a  list  of  operating 
personnel  and  facilities  shared  by  the 
pipeline  and  its  marketing  affiliates  and 

9  Sections  284.8(b)(4);  284.9(b)(4).  The 
Commission  also  has  issued  Order  No.  563 
promulgating  standards  governing  the  methods  by 
which  pipelines  will  provide  information  about 
available  capacity  through  their  EBBs.  Standards 
For  Electronic  Bulletin  Boards  Required  Under  Part 
284  of  the  Commission’s  Regulations,  Order  No. 
563,  59  FR  516  (Jan.  5. 1994),  ID  FERC  Stats,  ft  Regs. 
Preambles  1 30,988  (Dec.  23, 1993),  order  on  reh  'g. 
Order  No.  563-A,  59  FR  23624  (May  6, 1994),  III 
FERC  Stats,  ft  Regs.  Preambles  1 30,994  (May  2, 
1994),  reh’g  denied,  68  FERC  161,002  (1994). 
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a  provision  establishing  the  procedures 
used  to  address  complaints. 

The  major  change  to  the  reporting 
requirements  was  to  reduce  the 
pipelines’  reporting  burden  by 
eliminating  maintenance  and  posting 
requirements  relating  to  requests  for 
transportation  service  and  replacing 
them  with  more  limited  requirements 
that  better  comport  with  pipeline 
operations  under  Order  No.  636.  The 
revised  regulations  were  designed  to 
better  capture  the  information  used  by 
pipelines  to  allocate  capacity  among 
shippers  when  available  capacity  is  not 
sufhcient  for  the  pipelines  to  honor  all 
requests  for  service.  For  those  pipelines 
whose  tariffs  rely  upon  contract 
information  or  other  data  to  allocate 
capacity,  the  pipelines  will  be  required 
to  maintain  a  log  (for  both  affiliates  and 
non-affiliates)  of  contract  dates  or  other 
relevant  information  used  to  allocate 
capacity.  The  affiliate  log  must  be 
posted  on  the  pipelines’  EBBs,  while  the 
full  log  (for  both  affiliates  and  non¬ 
affiliates)  must  be  provided  to  the 
Commission,  within  a  reasonable  time, 
upon  request.  However,  pipelines  that 
allocate  capacity  on  a  pro  rata  basis  will 
not  have  to  maintain  the  log. 

Because  Standard  H  was  modified  to 
codify  Commission  policy  requiring 
EBB  posting  of  discount  offers,  the 
Commission  eliminated  the  provision, 
under  §  250.16,  requiring  pipelines  to 
post  information  relating  to  affiliate 
discounts  on  their  EBBs.  Under  the 
revised  regulations,  pipelines  must  only 
maintain  the  relevant  discount 
information  for  both  affiliates  and  non- 
affiliates  and  provide  that  information 
to  the  Commission  upon  request. 

Several  of  the  rehearing  r^uests 
challenge  the  Commission’s  decision 
not  to  rescind  the  Standards  of  Conduct 
and  reporting  requirements  in  their 
entirety.  They  then  focus  on  the 
Commission’s  decisions  on  individual 
requirements.  The  Commission  will  first 
address  the  considerations  relating  to 
the  affiliate  requirements  as  a  whole  and 
will  then  address  the  contentions  made 
with  respect  to  specific  items. 

HI.  Consideration  of  the  Affiliate 
Regulations  Taken  as  a  Whole 

In  the  Notice  of  Proposed  Rulemaking 
(NOPR),'o  the  Commission  stated  that, 
as  part  of  its  continuing  assessment  of 
the  Order  No.  497  regulations,  it  w'ould 
consider  comments  on  the  need  to 
retain  these  requirements  as  a  whole. 
Many  pipeline  commenters  contended 


“•Stsndanb  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
I’.Mnsactions.  Notice  of  Proposed  Rulemaking.  59 
FR  268  (Jan.  4. 1994),  IV  FERC  Stats.  8  Regs. 
i’mjHisod  Regulations  1 32,504  (nee.  23, 1993). 


that  all  the  Order  No.  497  requirements 
should  be  removed,  because  they  were 
duplicative  of  existing  prohibitiims  on 
undue  discrimination  and  because  the 
changes  created  by  Order  No.  636  made 
these  requirements  unnecessary.  In 
Order  No.  566,  the  Commission 
determined  that  the  changes  effected  by 
Order  No.  636  had  not  reduced  the 
pipelines’  incentive  or  ability  to  favor 
affiliates  significantly  enou^  to  warrant 
complete  rescission  of  the  regulations  at 
this  point.  The  Commission,  however, 
committed  to  reviewing  these 
requirements  as  the  industry  obtains 
more  experience  operating  in  the 
restructured  environment  brought  about 
by  Order  No.  636. 

Several  pipelines  Contend  the 
Commission  erred  in  not  rescinding  all 
of  the  Order  No.  497  regulations.' '  They 
make  five  arguments.  First,  they 
contend  that  the  requirements  cannot  be 
substantiated  because  during  the  six 
)rears  they  have  been  in  effect,  the 
evidence  does  not  show  that  pipelines 
have  acted  to  favor  affiliates. 

Second,  they  argue  that  Order  No.  636 
lias  introduced  added  competition  to 
the  marketplace  by  unbundling  the  sale 
of  gas  from  the  transportation  of  gas  and 
by  permitting  firm  shippers  to  release 
their  capacity.  They  assert  this  added 
competition  has  eviscerated  the 
pipelines’  monopoly  over  transportation 
and  hence  their  ability  to  discriminate 
unfairly  in  favor  of  their  marketing 
affiliates. 

Third,  they  maintain  that  the  conduct 
sought  to  be  prevented  by  the  affiliate 
regulations  is  already  covered  by  the 
regulations  under  Part  284  that  prohibit 
pipelines  from  engaging  in  undue 
discrimination. 

Fourth,  they  maintain  that  whatever 
benefits  may  be  derived  firom  the 
regulations  do  not  warrant  the  reduction 
in  competition  the  regulations  create. 

For  example,  INGAA  maintains  that 
pipeline  affiliates  are  placed  at  a 
competitive  disadvantage  because 
affiliate  discounts  are  posted,  while 
non-affiliates  can  conduct  their  busine.<is 
without  such  disclosure. 

Fifth,  they  maintain  that  given  the 
limited  benefits  from  the  requirements, 
the  burdens  and  costs  on  the  pipelines 
of  complying  with  the  posting  and 
record  maintenance  requirements  are 
not  justified.  The  Panhandle  Pipelines, 
for  instance,  maintain  that  few  in  the 
industry  are  interested  in  the 
information  posted  on  EBBs,  stating  that 
shippers  have  accessed  the  affiliate 
EBBs  on  their  four  pipelines  only  a 
limited  number  of  times. 


"Enron,  INGAA,  MGS/Natural, Panhandle 
Pipelines. 


If  the  regulations  are  maintained, 
many  pipelines  contend  the 
Commission  should  include  a  sunset 
date  on  which  the  regulations  will 
expire.  They  point  out  a  sunset  date  had 
been  a  feature  of  the  prior  Order  No.  497 
reporting  requirements  and  the 
Commission  acknowledged  in  Order  No. 
566  that  developments  in  the  industry 
may  well  make  continued  enforcement 
of  the  rules  uimecessary.  They  pmint  out 
that  the  Commission  has  committed  to 
reviewing  these  requirements  and  aigiie 
that  a  stmset  date  will  make  that 
commitment  tangible.'^ 

In  contrast,  Hadson  contends  that  the 
rules  have  not  had  a  significant  adverse 
efiect  on  the  ability  of  marketing 
affiliates  to  compete  given  the 
phenomenal  success  that  affiliate 
marketers  have  enjoyed.  Hadson 
maintains  that  the  success  of  the 
regulations  is  shown  by  the  reduced 
number  of  complaints  horn  state 
governments,  producers,  and  competing 
marketers,  and  it  argues  that  this 
success  is  sufficient  grounds  to  make 
the  Order  No.  497  rules  a  part  of  the 
permanent  re^latory  framework. 

The  Commission  denies  the  requests 
for  rehearing.  Even  with  the  changes 
created  by  Girder  No,  636,  the  pipelines 
still  retain  an  economic  incentive  to 
favor  their  affiliates,  since  such 
preferences  may  increase  the  overall 
profitability  of  the  parent  corporation. 
Although  the  unbimdling  of  pipeline 
gas  sales  from  transportation  service  has 
created  a  more  competitive  gas  market, 
this  competition  has  not  eliminated  the 
pipelines’  incentives  to  favor  their 
affiliates.  Pipelines  can  still  provide 
their  affiliates  with  competitive 
advantages  by  giving  them  preferential 
access  to  transportation  information  or 
to  discounts  or  other  transportation 
benefits.  Similarly,  while  the  capacity 
release  mechanism  has  created 
competition  between  released  capacity 
and  the  pipelines’  firm  and  interruptible 
capacity,  the  industry  has  not  even  had 
a  year’s  experience  with  capacity 
release,  so  evidence  of  how  it  will  affect 
the  pipeline’s  control  over 
transportation  service  is  still  unknown. 

The  pipelines  assert  that  the 
regulations  are  unnecessary  because  the 
Commission’s  Part  284  regulations  .> 
already  prohibit  undue  discrimination 
and  that  the  Standards  of  Conduct  and 
reporting  requirements  are  therefore 
duplicative.  Although  the  Part  284 
regulations  do  prohibit  undue 


Enron.  INGAA  K  N  Energy.  MGS/Nfitural. 
Panhandle  Pipelines.  Tennaca 
■'If  the  Commission  does  not  have  sufficient 
evidence  within  the  sunset  period  to  make  its 
determination,  they  assert  the  Commission  can 
extend  the  requirements  as  it  has  in  the  past. 
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discrimination,  these  regulations  do  not 
establish  the  medianisnis.  included  in 
the  affiliate  regulations,  to  help  ensure 
th^  non-affiliates  are  treated  equally 
with  affiliates  and  to  provide  fcv  public 
and  Commission  monitoring  of  affiliate 
transactions.  Given  the  special 
relationship  b^vreen  pipelines  and  their 
marketing  affiliates  and  the  pipelines* 
incentive  to  favor  affiliates,  the 
additional  protection  provided  by  the 
affiliate  regulations  is  necessaty. 

In  addition,  the  pipelines  claim  that 
the  regulations  should  be  removed  since 
there  has  been  little  evidence  of 
favoritism  to  affiliates  so  the  regulations 
place  unnecessary  burdens  on  the 
ability  of  affiliates  to  compete  and  create 
needless  reporting  burdens.  Even  with 
the  current  regulations,  the  Commission 
haft  received  complaints  of  affiliates 
abuses.  Using  the  number  of  complaints 
is  an  uncertain  indicator  of  whether  the 
regulations  need  to  be  continued,  since 
the  presmce  of  the  Standards  of 
Conduct  and  the  public  scrutiny  created 
by  the  repcxling  requirements  may  have 
had  the  desired  profdiylactic  effect  and 
decreased  the  extmit  of  potential 
problems  which  otherwise  might  have 
occurred. 

In  the  final  rule,  the  Commission 
significantly  reduced  the  burdens 
created  by  tiie  tariff  and  reporting 
requirements.  The  regulations  that 
remain  do  not  create  such  undue 
burdens  on  the  pipelines  or  th^ 
affiliates  that  rescission  is  warranted, 
given  the  pipelines*  continuing 
incentives  to  favor  affiliates.  'Ihese 
regulations  strike  a  reasonable  balance 
between  prevention  of  pipeline 
favoritism  towards  affiliates  and  the 
competitive  and  reporting  burdens 
claimed  by  the  pipelines  and  affiliates. 
For  example,  the  Standards  of  Conduct 
do  nothing  more  than  require  the 
pipelines  to  provide  to  non-affiliates  the 
same  information  and  discoimts  the 
pipelines  provide  to  affiliates  by  posting 
such  information  on  EBBs.  Such 
disclosure  does  not  prevent  the  affiliates 
from  competing;  it  merely  ensures  that 
all  relevant  transportation  information 
is  provided  in  a  public  forum  so 
competition  between  affiliates  and  non- 
affiliates  can  take  place  on  an  even 
basis.  Moreover,  since  pipelines  are 
required  to  operate  EBBs  by  §  284.8 
(b)(4)  and  (5).  the  additional  burden  of 
posting  aviate  information  is  not  great. 

The  Commission  will  not  impose  a 
sunset  date  for  the  reporting 
requirements.  The  Demission ’s  review 
of  the  Order  No.  497  requirements  in 
this  rule  resulted  in  a  significant 
reduction  in  the  reporting  requirements: 
pipelines  now  are  required  to  post  and 
maintain  a  simple  log  of  contract  data 


used  to  alloccde  capacity  only  if  they  use 
such  d^a.  and  to  maintain  a  limited 
amount  of  information  concerning 
transportation  discounts  provided  to 
affiliates  and  non-affiliates.  Given  this 
reduction  in  burden,  the  Commission 
does  not  find  that  the  administrative 
btmims  created  by  establishment  of  a 
sunset  date  are  now  appropriate, 
especially  since  the  C^mission  is 
unable  to  determine  when  it  will  have 
sufficient  information  to  reevaluate  its 
reporting  requirements.  The 
Commission,  however,  is  committed  to 
undertaking  swh  a  reevaluation  when 
the  industry  has  obtained  sufficient 
experience  operating  in  the  restructured 
environment. 

rV.  Standard  F 

Standard  F  requires  the  pipelines  to 
disclose  contemporaneously  to  all 
shippers  transportation  information 
provided  to  affiliates.  The  Panhandle 
Pipelines  argue  that  this  Standard  is  no 
longer  needed,  because,  due  to  the 
capacity  release  and  flexible  receipt  and 
delivery  point  autiiority  created  by 
Order  No.  636,  customers  control  access 
to  capacity,  not  the  pipelines.  The 
Commission,  however,  fails  to  discern 
how  the  ability  of  customers  to  exercise 
greater  control  over  the  use  of  their 
capacity  would  lessen  the  effect  of  a 
pipeline  providing  important 
transportation  information  to  an 
affiliate,  but  withholding  the 
information  from  the  rest  of  the  market. 
As  an  example,  a  pipeline’s  advance 
notice  of  curtailment  plans  could  permit 
an  affiliate  to  make  alternate 
transportation  arrangements  so  that  it 
can  continue  to  provide  uninterrupted 
service,  while  shippers  without  advance 
notice  may  be  at  a  disadvantage  in 
attempting  to  make  such  alternate 
plans. 

V.  Standard  H 

The  predecessor  to  Standard  H 
required  pipelines  offering  a 
transportation  discount  to  an  affiliate  to 
make  a  comparable  discount 
contemporaneously  available  to  all 
similarly  situated  non-affiliates.  In 
Order  No.  566.  the  Conunission  retained 
this  requirement  It  modified  the 
Stcmdard,  however,  to  codify  the 
interpretation  developed  through  case- 
by-case  decision-making  that  pipelines 
were  required  to  post  certain 
information  about  affiliate  discounts  on 
the  pipelines*  EBBs.'^  Under  Standard 


■*The  affiliate,  {or  insUnce,  ooatd  lock-vp 
alternate  receipt  or  deliwerv  point*  before  other 
shippers  are  airare  of  the  oe^  to  change  points. 

See  Golotedc  lotersUte  Gas  Company.  64  FER( : 
1  61  Xn  at  62.360  (1V93)  (citing  Sunrise  Energy  sr. 


H,  pipelines  are  required  to  post,  for  a 
90  day  period,  notice  of  each  offn*  to  an 
affiliate,  providing  the  date  of  the  offer, 
the  discount  rate,  the  quantity  of  gas 
scheduled  to  be  moved  at  the  discount 
rate,  the  detivery  points  in  the  offer,  any 
conditions  applic^le  to  the  offer,  and 
the  procedures  by  vrhich  a  non-affi!iated 
shipper  can  request  a  comparable  offer. 
The  Commission  found  that  this 
modification  of  the  Standard  did  not 
add  a  new  posting  requirmnent,  because 
the  Commission  eliminated  the 
comparable  requirement  under  §  250.16 
that  pipelines  post  affiliate  discount 
information  on  their  EBBs. 

A.  Revisions  to  the  Standard 

Pipelines  challenge  the 
C^ommission's  modification  of  the 
Standard  first  by  contending  that  the 
Commission  Sailed  to  abide  by  tiie 
Administrative  Procedure  Act  (APA), 
because  the  proposal  to  require  posting 
of  affiliate  offers  on  EBBs  was  not 
included  in  the  NCX^R  in  this 
proceeding.'^  They  assert  tlwt  the 
addition  cl  the  posting  requirement  to 
Standard  H.  without  proper  notice, 
violated  the  APA.  because  it  was  not  in 
character  with  the  prior  regulations  or 
the  original  scheme  proposed  in  the 
NOPR  and  was  not  a  logical  outgrowth 
of  the  NCH*R.  in  particular,  they  assert 
that  the  modification  to  Standard  H  was 
not  in  character  with  the  previous 
regulations,  because,  under  prior 
§  250.16,  pipelines  were  required  to  post 
affiliate  discount  information  after  the 
discount  was  provided,  while  the 
revision  to  St^dard  H  requires  sudi 
posting  when  the  discount  offer  is 
made. 

The  pipelines  also  make  a  number  of 
substantive  challenges  to  the  Standard. 
They  contend  Standard  H  in  its  entirety 
is  unnecessary  because  no  evidence 
demonstrates  that  pipelines  engage  in 
,  abusive  discounting  practices.'*  They 
further  maintain  that  any  potential 
problems  are  adequately  covered  by 
Cknnmissioa  regulations  under  Part  28  « 
which  prevmit  undue  discrimination 
and  require,  under  §  284.7(d)(5Kiv).  that 
the  pipelines  provide  notice  of 
discounts.'* 

The  pipelines  further  ccmtend  that  the 
requir^  posting  of  discount 
information  when  offers  are  made  will 
disclose  confidential  competitive 
information  and  will  permit  non¬ 
affiliates  to  steal  deals  being  negotiated 


reKC.  62  FEBC 1 61 J0S7  M  61622-.23  (1993)).  nh  g 
denied,  6S  F£8C  1 61.264  at  62.224-2S  (1993). 

•«  ANK/OG.  Enron.  n^GAA.  )^4GS/Natnfat 
faiihandle  Pipelines. 

•’5  US,C  553(a). 

Enron.  MGS/NaluraL 
"*  Enron.  INf^AA. 
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by  affiliates.^  Enron  argues  that 
contemporaneous  posting  of  the 
discounted  rate,  volume,  and  delivery 
points  will  enable  competitors  to 
discern  the  identity  of  the  affiliate’s 
customer  and  determine  the  type  of 
offer  that  will  enable  the  non-affiliate  to 
undercut  the  affiliate’s  deal.^*  Enron 
requests  that  if  the  Commission  retains 
the  posting  requirement,  it  eliminate  the 
disclosiue  of  competitively  sensitive 
information,  requiring  only  the  posting 
of  a  notice  of  a  discount.  MGS/Natural 
contend  that  the  revision  to  the 
regulation  is  based  on  the  incorrect 
premise  that  noil-affiliated  shippers  will 
request  discounts  only  if  they  are  made 
aware  of  the  discount  offered  to  the 
affiliate.  They  maintain  that  all  shippers 
know  how  to  request  and  bargain  for 
discounts  so  that  after-the-fact  posting 
of  discounts  is  all  that  is  necessary  to 
ensure  that  discrimination  has  not 
occurred. 

Along  the  same  lines,  K  N  Energy  and 
Panhandle  Pipelines  request 
clarification  of  when  pipelines  are 
obligated  to  post  offers  under  the 
regulation.  They  argue  that  pipelines 
should  not  be  required  to  post  affiliate 
discount  information  during 
negotiations,  but  should  post  only  the 
final  offer  on  the  day  it  is  offered  to  the 
affiliate.  K  N  Energy  states  that  affiliates 
will  be  unduly  disadvantaged  by 
posting  of  offers  during  the  negotiation 
process  and  cites  to  the  Commission’s 
decision  in  Sunrise  Energy  Company  v. 
Transwestem  Pipeline  Company,^  in 
support  of  this  interpretation.  In 
contrast.  Indicated  Companies  contend 
that  the  Commission  should  require  the 
posting  of  all  offers  made  during 
negotiations  in  addition  to  posting  the 
final  offer,  citing  to  the  Commission’s 
decision  in  Colorado  Interstate  Gas 
Company.  ^3 

The  Commission  rejects  the  pipelines’ 
contention  that  Standard  H  in  its 
entirety  is  unnecessary  due  to  an 
absence  of  complaints  about  abusive 
discounting  practices  and  the  existing 
requirements  of  Part  284.  As  discussed 
earlier,  the  Commission  has  received 
complaints  of  affiliate  abuses,  and  the 
need  to  prevent  preferential  discounting 
is  a  fundamental  premise  of  the 
regulations.  Given  the  pipelines’ 
incentive  to  favor  marketing  affiliates,  a 
separate  requirement  that  pipelines 

“ANR/QG,  Enron,  MCS/Natural,  Panhandle 
Pipelines. 

21 TGPL  requests  deletion  of  the  requirement  to 
post  the  volume  of  gas  scheduled  since  the  pipeline 
will  not  know  this  information  when  offering  the 
discount. 

“62  FERC 1  61,087  at  61,623  (1993),  aff’d,  66 
FERC 1  61,170  (1994). 

“65  FERC  1  61.264  at  62,224-25  (1993). 


contemporaneously  make  the  same 
discounts  available  to  non-affiliates  as 
to  affiliates  is  necessary  and  not  unduly 
burdensome.  Public  disclosure  of 
affiliate  discount  information  also  is 
still  necessary  to  inform  non-affiliates  of 
available  discounts  and  to  permit  the 
market  to  monitor  affiliate  transactions. 
As  discussed  below,  the  Commission 
rejects  the  pipelines’  contention  that  the 
current  Part  284  discount  reports  are 
sufficient  to  replace  the  posting 
requirements  under  Standard  H. 

The  Commission,  however,  is 
persuaded  by  the  rehearing  petitions 
that  its  posting  requirements  under 
Standard  H  did  not  strike  the  proper 
balance  between  the  interests  at  issue 
here.  The  Commission,  therefore,  will 
grant  rehearing  and  revise  the  posting 
requirement  so  that  the  information 
about  affiliate  discount  transactions  will 
not  have  to  be  posted  until  24  hours 
after  gas  flows  under  the  discount 
transaction.  The  change  to  the  posting 
requirement  will  not  affect  the 
pipelines’  obligation 
contemporaneously  to  provide  non¬ 
affiliates  with  the  same  discounts 
provided  to  affiliates.  Any  pipeline 
offering  a  discount  to  an  affiliate  will  be 
required  to  make  a  comparable  discount 
contemporaneously  available  to  all 
similarly  situated  non-affiliated 
shippers. 

As  the  parties  point  out,  the 
Commission’s  prior  orders  were  not 
clear  as  to  when  posting  should  be 
required.  In  Sunrise  Energy,  the 
Commission  interpreted  the  prior 
regulations  as  not  requiring  pipelines  to 
provide  notice  of  discount  negotiations 
with  affiliates.  On  the  other  hand,  in 
Colorado  Interstate,  the  Commission 
held  that  to  comply  with  the  prior 
regulations,  pipelines  had  to  post  offers 
made  during  negotiations  on  their  EBBs 
in  addition  to  posting  the  final  offer.  In 
Order  No.  566,  the  Commission 
followed  Colorado  Interstate  and 
required  posting  of  discount 
information  when  an  offer  to  an  affiliate 
was  made. 

The  Commission  has  decided  that  this 
requirement  does  not  strike  the 
appropriate  balance  between  the  need  to 
provide  information  about  affiliate 
discounts  and  the  need  to  ensure  that 
affiliates  can  compete  on  a  relatively 
equal  basis  with  non-affiliates.  Pipeline 
marketing  affiliates  should  be  able  to 
compete  in  the  market  on  the  same 

“The  Commission  also  is  making  some  minor 
changes  to  make  the  posting  easier  for  shippers  to 
use.  The  Commission  is  requiring  posting  of  the 
time  period  for  which  the  discount  applies  and  the 
maximum  rate  applicable  to  the  transaction.  These 
two  data  elements  previously  had  been  included  in 
the  posting  requirement  under  former  §250.16. 


terms  as  non-affiliates  to  the  maximum 
extent  possible.  The  Commission  is 
concerned  that  if  information  about 
affiliate  discounts  is  provided  during 
the  negotiating  process,  such 
information  could  provide  non-affiliates 
with  a  competitive  advantage  over 
affiliates.  As  the  pipelines  contend,  non¬ 
affiliates  could  use  the  posted  affiliate 
information  to  try  to  interfere  with  an 
affiliate’s  negotiations  with  a  customer. 
Non-affiliates  are  not  subject  to  a  similar 
risk,  because  they  are  not  required  to 
disclose  information  about  the  deals 
they  negotiate. 

On  the  other  hand,  the  Commission  is 
not  persuaded  by  the  pipelines’ 
contention  that  posting  is  adequate  if  it 
is  delayed  until  the  month  after  the 
affiliate  has  transported  gas  under  the 
discount  transaction,  as  is  the  case 
under  the  current  Part  284  reporting 
requirements,  Posting  the  month  after 
the  transaction  is  too  late  to  permit  the 
market  to  monitor  current  affiliate 
transactions  or  to  enable  non-affiliates 
to  obtain  discounts  during  the  same 
time  period  as  affiliates. 

The  time  that  gas  flows  appears  to 
establish  an  appropriate  posting  trigger. 

It  ensures  that  affiliates  will  not  be 
competitively  disadvantaged  during  the 
period  when  deals  are  being  negotiated. 
At  the  same  time,  it  permits  the  market 
to  actively  monitor  current  affiliate 
transactions  to  quickly  ensure  that 
undue  discrimination  has  not  occurred. 
And,  the  posting  is  early  enough  so  a 
similarly  situated  non-affiliate  still  has 
the  time  to  request  and  obtain  a 
discount  for  its  transportation  during 
essentially  the  same  time  period  as  the 
affiliate.  While  alternative  posting  times 
also  might  achieve  these  goals,  the  point 
at  which  gas  flows  is  a  reasonable 
choice  because  it  is  a  concrete  event  that 
can  be  easily  verified. 

The  Commission  recognizes  that 
posting  when  gas  flows  means  that  non¬ 
affiliates  will  be  negotiating  deals  with 
potential  customers  without  knowledge 
of  discount  offers  to  affiliates  for  which 
the  non-affiliates  may  be  eligible.  But 
the  Commission  finds  that  this  result  is 
necessary  to  strike  the  proper  balance 
between  providing  for  disclosure  of 

“Section  284.7(d)(5)(iv)  (filing  required  15  days 
after  close  of  the  next  billing  period).  In  addition 
to  finding  that  the  Part  284  reports  are  not  filed 
timely  enough,  the  Commission  flnds  other  reasons 
for  concluding  that  these  reports  cannot  substitute 
for  the  Standard  H  EBB  postings.  The  Part  284 
reports  do  not  provide  some  of  the  data  required  by 
Standard  H,  such  as  delivery  points  and  terms  and 
conditions  of  the  discount,  information  which  is 
needed  for  non-affiliated  shippers  to  determine 
whether  potential  discrimination  has  occurred. 

And,  the  Part  284  reports  are  not  posted  on  pipeline 
EBBs  so  shippers  cannot  obtain  easy  access  to  this 
information. 
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affiliate  discount  information  and  the 
preservation  of  competition  between 
affiliates  and  non-a^liates.  The  primary 
purpose  for  requiring  posting  of  affiliate 
information  is  not  to  provide  non¬ 
affiliates  with  information  that  may  be 
mmpetitively  useful,  but  to  protect 
against  undue  discrimination  agaimst 
non-affiliates.  Posting  at  the  time  gas 
flows  achieves  that  purpose  without  the 
potential  for  providing  non-affiliates 
with  competitive  advantages  over 
affiliates. 

Moreover,  non-affiliates  will  not  be 
without  protection  in  the  period  prior  to 
the  posting.  Pipelines  still  will  be  under 
an  obligation  to  make  discounts  offered 
to  affiliates  contemporaneously 
available  to  similarly  situated  non¬ 
affiliates.  The  non-affiliates  also  will 
know  the  level  of  discounts  provided  to 
affiliates  during  the  prior  month,  and 
they  can  use  this  information,  along 
with  other  market  infonnation.  to 
negotiate  discounts  with  the  pipelines. 

If  a  pipeline  fails  to  provide  a  non- 
affiliate  with  a  discount,  the  posting 
requirement  will  enable  the  non-affiliate 
to  examine  almost  immediately  whetlier 
a  denial  of  a  discoimt  amounts  to 
discrimination. 

The  grant  of  rehearing  makes 
resolution  of  tlie  pipelines*  arguments 
concerning  the  APA’s  notice  and 
comment  provisions  unnecessary. 

Posting  will  be  required  only  after  the 
discount  transaction  is  consummated, 
which  is  the  posting  time  the  pipelines 
contend  was  the  requirement  under  the 
previous  regulations  and  the  NCM’R. 

B.  Specific  Issues 

1.  Affiliate's  Role  in  a  Transportation 
Transaction 

In  the  final  rule,  the  Commission 
required  pipelines  to  post  discount 
offers  when  affiliates  are  involved  in  a 
transaction,  even  if  they  are  not  the 
shipper.  The  Commission  reasoned  that 
if  a  pipeline  knows  of  an  affiliate’s 
involvement  in  a  deal,  it  may  offer  a 
discount  to  the  actual  shipper  to  benefit 
the  affiliate.  The  offer  of  a  discount  in 
this  situation  would  be  no  different  than 
providing  the  discount  directly  to  the 
affiliate. 

MGS/Natural  andTenneco  contend 
this  provision  is  anticompetitive 
because  shippers  will  be  loathe  to  deal 
with  affiliates  if  the  details  of  their  deals 
are  disclosed.  They  contend  that 
maintenance  of  the  discount 
information  under  §250.16  is  all  that 
should  be  required.  TGPL  requests 
clarification  that  posting  is  required 
only  if  the  pipeline  knows  of  the 
affiliate’s  involvement  when  granting 
the  discount;  it  asserts  subsequently 


acquired  knowledge  of  involvement 
should  not  trigger  a  posting  requirement 
or  an  obligation  to  make  the  discount 
available  to  other  shippers.  Panhandle 
Pipelines  request  clarification  that 
knowledge  of  the  discount  refers  only  to 
knowledge  by  those  granting  the 
discount  and  does  not  apply  to  general 
corporate  knowledge  held  by  others  in 
the  company,  but  not  communicated  to 
those  negotiating  discounts. 

The  Commission  will  retain  the 
obligation  to  post  discounts  when  an 
affiliate  is  involved  in  the  transaction, 
but  is  not  the  shipper.  Such  disclosure 
should  have  no  different  effect  than 
disclosure  of  the  same  deal  when  the 
affiliate  is  acting  as  the  shipper,  and 
MGS/Natural  and  Tenneco  do  not 
explain  why  the  effect  should  be  any 
different.  The  Commission,  however, 
will  clarify  that  in  posting  such  offers, 
the  pipelines  need  not  disclose  the 
name  of  the  actual  shipper.  They  must 
only  report  that  a  discount  has  been 
offered  in  an  affiliate  transaction. 

The  Commission  grants  TGPL’s 
request  that  discounts  need  to  be  posted 
only  when  the  pipeline  knows  of  the 
affiliate’s  involvement  at  the  time  the 
discount  is  made.  Only  if  the  pipeline 
has  current  knowledge  of  the  affiliate's 
involvement  could  the  role  of  the 
affiliate  be  a  basis  for  offering  the 
discount.  With  respect  to  Panhandle 
Pipelines’  request,  the  Commission 
agrees  in  principle  that  discounts  need 
to  be  disclosed  only  when  the  officials 
involved  in  granting  the  discount  are 
aware  of  the  affiliate  involvement. 
Pipelines,  however,  are  responsible  for 
establishing  organizational  procedures 
in  order  to  dispel  questions  about 
whether  the  responsible  officials  have 
learned  of  information  about  affiliate 
involvement  that  may  be  held  by  others 
in  the  organization. 

2.  Posting  Period 

The  final  rule  required  affiliate 
discounts  to  be  posted  for  a  90  day 
period.  Several  pipelines  contend  that 
the  90  day  peiic^  is  longer  than 
necessary  to  effectuate  the  purposes  of 
the  rule,  because  discounts  are  often 
available  only  for  a  short  time  and 
become  stale.  They  further  contrad  that 
posting  for  90  days  will  clutter  EBBs 
with  unnecessary  information.  The 
range  of  alternatives  they  propose 
extends  fnmi  7  to  30  days. 

The  Commission  will  modify  the 
posting  requirement  to  require  that  the 
discount  infonnation  be  posted  ftrr  30 
days  ftom  the  date  of  first  posting.  30 
days  of  posting  is  sufficient  time  for 
shippers  to  monitor  affiUate  discounts. 
Since  many  discounts  last  for  only  a 
month,  a  30  day  posting  requirement 


will  help  ensure  that  the  posted 
information  is  current. 

3.  Posting  of  the  Transportation  Path 
The  National  Registry  requests 
clarification  that  if  discount  offers  are 
dependent  on  the  use  of  more  than  one 
receipt  point,  all  such  points  must  be 
disclosed.  Indicated  Companies  contend 
that  Standard  H  ^ould  be  amended  to 
require  disclosure  of  the  fiill 
transportation  path  of  the  affiliate 
discount. 

The  Commission  will  clarify  that 
Standard  H  requires  the  posting  of  all 
conditions  of  an  affiliate  discount.  Thus, 
if  the  discount  is  based  on  the  use  of  a 
particular  transportation  path  or  one 
more  receipt  points,  that  information 
must  be  posted. 

The  Commission  is  not  sure  w'hetl^er 
Indicated  CompEuiies  is  requesting  that 
the  pipeline  post  the  full  transportation 
path  even  when  the  path  is  not  a 
condition  of  the  discoimt.  If  that  is  the 
request,  it  is  denied.  Pipelines  must  post 
the  delivery  points  for  every  affiliate 
transaction.  Requiring  the  posting  of 
receipt  points  could  be  voluminous  and 
is  unnecessary  unless  the  use  of  certain 
receipt  points  is  a  condition  of  the 
discount,  in  which  case  the  information 
would  need  to  be  posted. 

4.  Posting  of  Discounts  on  Firm 
Transportation 

Indicated  Companies  request 
clarification  that  the  posting 
requirement  applies  to  firm,  as  well  as 
interruptible  discounts.  Hie  regulation 
refers  to  transportation  discounts,  which 
includes  both  firm  and  interruptible 
discounts. 

VI.  Capacity  Allocation  Log 
In  Order  No.  S66.  the  Commission 
eliminated  a  number  of  requirements  for 
pipelines  to  post  information  about 
requests  for  transportation  service.  The 
Commission  replaced  these 
requirements  with  a  more  limited 
requirement  that  was  better  tailored  to 
the  methods  used  by  pipelines  to 
allocate  capacity  under  Oder  No.  636 
during  periods  when  demand  exceeds 
supply.  Those  pipelines  relying  on 
contract  data  or  other  data  ^  ^locating 
capacity  mu^  maintain  a  showing 
for  each  shipper,  the  applic^le  contract 
dates  or  othW  data  used  to  allocate 
capacity.  The  log  for  pipeline  affiliates 
must  be  posted  on  the  pipelines’  EBBs. 
while  the  log  for  both  affiliates  and  non¬ 
affiliates  must  be  maintained  by  the 
pipelines  and  provided  to  the 
Commission  upon  request. 

MGS/Natural  contend  that  the 
capacity  allocation  log  should  be 
removed  because  the  industry  has  no 
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need  for  or  interest  in  the  data.  ANR/ 

CIG  maintain  that  if  the  primary  basis 
for  capacity  allocation  is  rate  paid,  the 
capacity  allocation  log  is  not  needed. 
They  maintain  undue  discrimination 
cannot  take  place  when  contract  data  is 
only  the  secondary  basis  for  allocation 
and  that  the  burden  of  maintaining  the 
log,  therefore,  is  not  warranted. 
Columbia/Columbia  Gulf  request  a 
waiver  of  the  allocation  log  requirement, 
contending  that  on  their  system,  the 
only  information  other  than  the  rate 
used  to  allocate  capacity  is  the  date 
nominations  for  interruptible 
transportation  are  received. 

The  Commission  finds  that  the 
capacity  allocation  log  is  necessary. 

When  demand  for  interruptible  service 
exceeds  available  supply.  Commission 
policy  and  pipeline  tariffs  require  that 
the  interruptible  capacity  first  be 
allocated  on  the  basis  of  the  rate  bid. 
However,  if  the  rate  bid  is  not  sufficient, 
some  pipelines  assign  priority  based  on 
contract  data,  such  as  contract  execution 
date,  the  date  service  is  requested,  or  the 
date  gas  is  first  shipped  under  a 
contract.  Even  though  contract  data  are 
the  secondary  basis  for  allocating 
capacity,  such  information  can  be  very 
important  during  a  constraint  situation 
when  many  shippers  are  willing  to  bid 
the  highest  rate  necessary  to  retain 
capacity.  The  capacity  allocation  log 
provides  a  reasonable  means  for  non- 
affiliated  shippers  and  the  Commission 
to  ensure  that  pipelines  do  not  unfairly 
favor  their  affiliates  during  periods 
when  capacity  is  at  a  premium.  The 
allocation  log  provides  this  important 
information  with  only  minimal  burdens 
on  the  pipelines.  It  consists  of  only  five 
data  elements  and  will  not  have  to  be 
updated  frequently,  because  the  contract 
data  used  for  allocating  capacity 
generally  remain  the  same. 

Implicit  in  Columbia/Columbia  Gulfs 
waiver  request  is  an  assumption  that  the 
rule  requires  posting  of  the  dates  on 
which  nominations  are  received.  The 
rule  generally  was  designed  to  reduce 
the  burden  on  pipelines  and,  therefore, 
the  Commission  did  not  intend  for 
pipelines  to  have  to  maintain  and  post 
data  that  varies  every  day,  such  as 
nomination  dates  and  times.  The 
capacity  log  is  designed  to  capture 
information  that  remains  stable  over 
time,  such  as  the  date  a  contract  is 
executed  or  the  service  request  date,  or 
other  similar  data  relating  to  service 
under  a  contract. 

This  rehearing  order  is  not  the 
appropriate  forum  for  acting  on 
Columbia/Columbia  Gulfs  waiver 
request.  Columbia/Columbia  Gulf 
should  file  a  separate  waiver  request 
setting  forth  the  burden  imposed  by  the 


rule  and  suggesting  means  for  reducing 
the  compliance  burden. 

VII.  Requirement  To  Maintain  Affiliate 
and  Non-Affiliate  Discount  Information 

In  Order  No.  566,  the  Commission 
amended  §  250.16  to  require  pipelines 
to  maintain  certain  information  about 
both  affiliate  and  non-affiliate 
discounts.^  The  regulations  required 
pipelines  to  provide  this  information  to 
the  Commission  upon  request  and  also 
provided  that  it  would  be  made 
available  through  the  Commission’s 
discovery  procedures.^^  Indicated 
Companies  contend  that  the  information 
also  should  be  made  available  to  the 
public  upon  request.  The  Commission 
denies  the  request  for  rehearing. 

Prior  to  Order  No.  566,  the 
Commission  required  pipelines  to  post 
affiliate  discount  information  on  their 
EBBs  and  to  maintain  the  same 
information  for  non-affiliate 
transactions.  The  non-affiliate 
information  was  available  only  to  the 
Commission  and  to  others  pursuant  to 
the  Commission’s  discovery  provisions. 
The  non-affiliate  information  was  not 
made  generally  available  to  the  public 
because  it  might  be  competitively 
sensitive  and  non-affiliate  information 
was  not  needed  to  detect  discrimination 
in  favor  of  affiliates.^* 

In  Order  No.  566,  the  Commission 
eliminated  the  previous  requirement, 
under  §  250.16,  to  post  affiliate  discount 
information  because  the  relevant 
discoimt  information  was  posted  under 
Standard  H.  The  Commission  concluded 
that  the  discount  information  posted 
under  Standard  H  is  sufficient  for  non- 
affiliated  shippers  to  monitor  affiliate 
discounts  to  determine  whether 
discrimination  has  occurred  and  thus 
found  that  a  duplicative  posting 
requirement  under  §  250.16  was  not 
needed. 

The  Commission,  however, 
maintained  the  requirement  that 
disclosure  of  the  affiliated  and  non- 
affiliated  data  would  be  limited  to  the 
Commission  and  to  parties 
demonstrating  a  need  for  such 
information  in  discovery.  Indicated 
Companies  has  not  provided  any 
justification  for  now  requiring  general 

^This  information  includes  the  name  of  the 
shipper  being  provided  the  discount,  the  afHliate 
relationship  between  the  pipeline  and  the  shipper, 
the  affiliate’s  role  in  the  transportation  transaction 
(i.e.,  shipper,  marketer,  supplier,  seller),  the 
duration  of  the  discount,  the  maximum  rate  or  fee, 
the  rate  or  fee  actually  charged  during  the  billing 
period,  and  the  quantity  of  gas  scheduled  at  the 
discounted  rate  during  the  billing  period  for  each 
delivery  point 

^  18  CFR  Part  385,  Subpart  D. 

*  Order  No.  497,  FERC  Stats,  k  Regs.  (Regulations 
Preambles  198&-19901  at  31,148. 


public  disclosure  of  the  detailed  non¬ 
affiliate  information.  Moreover, 

Indicated  Companies  already  has  access 
to  less  detailed  information  about  both 
affiliate  and  non-affiliate  discounts 
through  the  Part  284  requirement  that 
pipelines  file  discount  reports  with  the 
Commission  showing  the  name  of  the 
shipper  receiving  a  discount,  the 
maximum  rate  or  fee,  the  rate  or  fee 
charged,  and  any  affiliation  between  the 
pipeline  and  the  shipper.^* 

Vni.  Tariff  Waivers  and  Complaints 

In  Order  No.  566,  the  Commission 
eliminated  the  requirements  that 
pipelines  post  tariff  waivers  and 
complaints  related  to  affiliate 
transactions  on  the  pipelines’  EBBs.  The 
Commission  concluded  that  if  shipjiers 
had  questions  about  tariff  waivers,  they 
could  obtain  such  information  under 
Standard  K,  which  requires  pipelines  to 
maintain  and  make  available  for 
copying  a  log  of  tariff  waivers.  The 
Commission  found  that  complaints  are 
matters  between  the  complainant  and 
the  pipeline  and  that  the  complainant, 
if  it  is  dissatisfied  with  the  pipeline’s 
response,  can  bring  the  matter  to  the 
Commission’s  attention  either  through 
the  Commission’s  Enforcement  Task 
Force  hotline  or  the  Commission’s 
formal  complaint  procedure. 

Indicated  Companies  and  Hadson 
contend  that  posting  of  tariff  waivers 
should  be  continued.  They  argue  that 
tariff  waivers  can  provide  competitive 
benefits  to  affiliates  as  significant  as 
discounts  and  that  viewing  such 
waivers  at  the  pipelines’  offices  is 
unduly  burdensome.  Hadson  contends 
that  requiring  shippers  to  travel  to 
pipeline  offices  to  view  waivers  is  an 
anachronism  in  an  age  when  computer 
technology  can  provide  such  data 
instantaneously.  Hadson  contends  that 
complaints  should  continue  to  be 
posted  because  they  may  help  shippers  > 
detect  patterns  of  abuse. 

The  Qimmission  will  not  reinstate  the 
requirements  to  post  tariff  waivers  and 
complaints  on  EBBs.  Complaints  are 
individual  concerns  between  the 
pipeline  and  their  customers  and 
complaints  that  are  resolved  amicably 
would  not  generally  provide  indications 
of  abuse.  Complaints  which  are  not 
resolved  can  be  referred  to  the 
Commission,  and  the  Commission  will 
be  able  to  discern  any  patterns  of  abuse. 

With  respect  to  tarin  waivers,  the 
potential  benefits  from  EBB  postings 
may  be  outweighed  by  the  programming 
and  other  computer  and  administrative 
costs  of  placing  such  waivers  on 
pipeline  EBBs.  The  Commission, 


»ieCFR284.7(d)(5){iv). 
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however,  agrees  that  shippers  should 
have  reasonable  access  to  such  waiver 
information  without  having  to  travel  to 
pipeline  offices  to  copy  the  waivers.  The 
Commission,  therefore,  will  amend 
Standard  K  to  require  pipelines  to 
provide  a  copy  of  the  log  of  tariff 
waivers  to  anyone  requesting  it  within 
24  hours  of  the  request.  The  pipelines 
can  then  choose  the  most  expedient 
method  of  complying,  whether  that  may 
be  posting  the  tariff  waivers  on  their 
EBBs  or  providing  them  using  facsimile 
machines. 

IX.  Coordination  of  the  Affiliate 
Requirements  With  Part  284 
Requirements 

Pipelines  have  requested  that  the 
Commission  coordinate  its  affiliate 
regulations  with  some  of  its  Part  284 
regulations  to  eliminate  duplicative 
requirements  and  make  these 
requirements  consistent.  ANR/CIG 
contends  that  the  Commission  should 
eliminate  the  requirement  to  include  in 
the  initial  reports  required  by 
§  284.106(a)(3)  the  points  between 
which  natural  gas  is  to  be  transported 
and  the  state  of  the  source  of  gas, 
because  the  Commission,  in  Order  No. 
566,  removed  similar  maintenance 
requirements  relating  to  source  and 
destination  of  gas.  Columbia/Columbia 
Gulf  and  Tenneco  contend  that  the 
requirements  for  pipelines  to  file 
discount  information  under 
§  284.7(d)(5)(iv)  is  unnecessary  since 
pipelines  must  maintain  even  more 
extensive  discount  information  under 
§  250.16(d).  Teimeco  further  argues  that 
the  semi-annual  storage  reports  required 
by  §§  284.106(g)  and  284.126(g)  require 
information  also  required  by  the  affiliate 
regulations  and  only  one  requirement 
should  be  retained. 

The  Commission  will  not  make 
piecemeal  changes  in  its  Part  284 
requirements  in  this  proceeding.  For 
example,  the  Part  284  discount 
reporting  requirements  are  not  identical 
with  the  requirements  of  §  250.16(d);  the 
Part  284  reports  are  publicly  available 
while  the  more  extensive  §  250.16 
information  is  not.  Similarly,  in  the  EBB 
proceedings  in  Docket  No.  RM93-4- 
000,  the  Commission  has  been 
considering  industry  proposals  to 
replace  the  initial  reports  with  an 
electronic  Index  of  Purchasers.^  The 
Commission  already  is  examining  its 
regulations  in  light  of  the  changes 
caused  by  Order  No.  636  and  revisions 
to  these  requirements  will  be  made  at 
the  appropriate  time  when  all  the 


Order  No.  563-A.  ID  FERC  Stats.  &  Regs. 
Preambles,  at  31,047-49. 


regulations  can  be  considered  as  a 
whole. 

X.  Applicability  of  the  Regulations 

The  Commission  is  revising  the 
definition  of  marketing  in  §  161.2(c)  as 
a  result  of  the  Commission’s  recent 
order  3*  eliminating  all  of  its  producer 
regulations  at  Part  270  due  to  the 
passage  of  the  Natural  Gas  Wellhead 
Decontrol  Act  (Decontrol  Act).^^  Section 
161.2(c)  currently  defines  marketing,  in 
relevant  part,  as  “a  first  sale  of  natural 
gas  as  that  term  is  defined  in  §  270.203 
of  this  chapter,  or  a  sale  of  natural  gas 
in  interstate  commerce  for 
resale  *  *  Since  §  270.203  has  been 
removed,  the  Commission  is  revising 
the  definition  so  as  to  maintain  the  same 
coverage  as  the  previous  definition. 

Section  270.203(c)  used  the 
Commission’s  authority  under  the 
Natural  Gas  Policy  Act  (NGPA)  to  define 
any  sale  by  an  affiliate  of  an  interstate 
pipeline  as  that  affiliate’s  first  sale  of 
natural  gas.^^  Under  the  NGPA,  first 
sales  include  sales  to  interstate  and 
intrastate  pipelines,  sales  to  local 
distribution  companies,  sales  to  any 
person  for  use  by  that  person,  as  well  as 
any  sale  preceding  the  enumerated 
sales.^^  If  first  sale  status  for  marketing 
affiliates  were  removed  (without  the 
revision  made  here)  a  substantive 
change  in  coverage  would  occur, 
because  the  definition  would  not  apply 
to  certain  direct  sales  by  pipeline 
marketing  affiliates  that  were  previously 
covered  by  the  definition  of  marketing. 
Accordingly,  the  definition  of  marketing 
will  be  revised  to  ensure  that  no 
substantive  change  occurs.  The  revised 
regulation  will  read  as  follows: 

Marketing  or  brokering  as  used  in  this  part 
and  §  250.16  of  this  chapter  means  a  sale  of 
natural  gas  to  any  person  or  entity  hy  a  seller 
that  is  not  an  interstate  pipeline,  except 
when: 

.  (1)  the  seller  is  selling  gas  solely  from  its 
own  production; 

(2)  the  seller  is  selling  gas  solely  from  its 
own  gathering  or  processing  facilities;  or 

(3)  the  seller  is  an  intrastate  natural  gas 
pipeline  or  a  local  distribution  company 
making  an  on-system  sale. 


Removal  of  Outdated  Regulations  Pertaining  To 
The  Sales  of  Natural  Gas  Production.  59  FR  40240 
(Aug.  8, 1994),  in  FERC  Stats.  &  Regs.  Preambles 
1 30,909  duly  28. 1994). 

32  Pub.  L.  No.  101-60: 103  Stat.  157. 

33Under  the  NGPA,  sales  by  pip>eline  marketing 
affiliates  generally  would  not  be  hrst  sales.  The 
Commission  used  its  authority  to  define  pipeline 
affiliates  as  making  first  sales  to  prevent  possible 
circumvention  by  pipeline  afriliates  of  the 
maximum  lawful  price  provisions  of  the  NGPA.  15 
U.S.C.  3301(21)(A)(v). 

3*15  U.S.C.  3301(21)(A)(i)-{iv).  Thus,  the  prior 
definition  of  marketing  in  $  161.2  applied  both  to 
sales  for  resale  and  direct  sales  made  by  pipeline 
marketing  affiliates. 


This  definition  effects  no  change  in 
substantive  coverage  under  the 
regulations.  The  regulations  continue  to 
apply  only  to  pipeline  affiliates  that  are 
engaging  in  gas  sales  activities  that 
would  compete  with  independent 
marketers.  'The  definition  does  not 
apply  to  producers,  gatherers,  and 
processors,  acting  in  their  traditional 
roles  of  selling  gas  from  their  own 
production,  gathering,  or  processing 
facilities,  or  to  intrastate  pipelines  and 
local  distribution  companies  acting  in 
their  traditional  roles  of  making  on- 
system  sales  of  gas.35  These  entities  will 
be  included  as  marketers  only  to  the 
extent  that  their  activities  go  beyond 
their  traditional  roles  and  they  make 
sales  for  which  an  independent 
marketer  could  compete.  Because  the 
revision  has  no  substantive  effect  on  the 
rights  of  any  party,  the  Commission 
determines  that  good  cause  exists  under 
the  APA  for  finding  that  notice  and 
public  comment  on  these  revisions  is 
unnecessary  and  contrary  to  the  public 
interest.^ 

Columbia/Columbia  Gulf,  INGAA, 
and  Enron  point  out  that  the 
applicability  sections  of  §  161.1  and 
§  250.16  and  Standards  E  and  H  refer  to 
affiliates  rather  than  marketing  affiliates. 
They  assert  that  the  regulations  have 
only  applied  to  marketing  affiliates  in 
the  past  and  request  the  ^mmission  to 
revise  these  regulations  to  make  this 
clear.  The  Commission  will  revise  the 
regulations  to  make  clear  that  they 
apply  only  to  marketing  affiliates. 

XL  Effective  Date 

The  amendments  to  the  Commission’s 
regulations  adopted  in  this  order  will 
become  effective  November  21, 1994. 

List  of  Subjects 
IBCFRPart  161 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  250 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  the  Commission.  Commissioner 
Hoecker  concurred  in  part  and  dissented  in 
part  with  a  separate  statement  attached. 

Lois  D.  Cashell, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  161  and  250, 
Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 


“Order  No.  497-A.  54  FR  52781  (Dec.  22, 1989), 
FERC  Stats.  &  Regs.  (Regulations  Preambles  1986- 
1990]  1 30,868.  at  31,592  (1989). 

“5  U.S.C.  553(b).  See  National  Helium 
Corporation  v.  Federal  Energy  Administration.  569 
F.2d  1137. 1145-46  (Emer.  Ct.  App.  1978). 
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PART  161-^ANDAROS  OF 
CONDUCT  FOR  INTERSTATE 
PIPEUNES  WITH  MARKETING 
AFRUATES 

1.  The  authority  citation  for  Part  161 
continues  to  read  as  follows: 

Authority:  15  U.S.C  717-717w,  3301- 
3432;  42  U.S.C.  7101-7352. 

2.  Section  161.1  is  revised  to  read  as 
follows: 

§161.1  AppOcdiiUty. 

This  part  applies  to  any  interstate 
natural  gas  pipeline  that  transports  gas 
for  others  pursuant  to  subpart  A  of  part 
157,  and  subparts  B  (n*  G  of  part  284  and 
is  affiliated  in  any  way  with  a  natural 
gas  marketing  or  brokering  entity  and 
conducts  transportation  transactions 
with  its  marketing  or  brokering  affiliate. 
The  requirements  of  this  part  also  apply 
to  pipeline  sales  operating  units  to  the 
extent  provided  in  §  284.286  of  this 
chapter. 

3.  In  §  161.2,  paragraph  (c)  is  revised 
to  read  as  follows: 

§161.2  Definitions. 

A  «  *  «  * 

(c)  Marketing  or  brokering  as  used  in 
this  part  and  §  250.16  of  this  chapter 
means  a  sale  of  natural  gas  to  any 
person  or  entity  by  a  seller  that  is  not 
an  interstate  pipeline,  except  when: 

(1)  The  seller  is  selling  gas  solely  from 
its  own  production: 

(2)  The  seller  is  selling  gas  solely  from 
its  own  gathering  or  processing 
facilities;  or 

(3)  The  seller  is  an  intrastate  natural 
gas  pipeline  or  a  local  distribution 
company  making  an  on-system  sale. 

*  *  *  *  « 


4.  In  §  161.3,  paragraphs  (e),  (h),  and 
(k)  are  revised  to  read  as  follows: 

§161.3  Standards  of  conduct 
***** 

(e)  It  may  not  disclose  to  its  marketing 
affiliate  any  infrmnation  the  pipeline 
receives  from  a  nonaffiliated  shipper  or 
potential  nonaffiliated  shipper. 

***** 

(h)(1)  If  a  pipeline  offers  a 
transportation  discoimt  to  an  affiliated 
marketer,  or  offers  a  transportation 
discoimt  for  a  transaction  in  which  an 
affiliated  marketer  is  involved,  the 
pipeline  must  make  a  cmnparable 
discount  contemporaneously  available 
to  all  similarly  situated  non-affiliated 
shippers. 

(2)  Within  24  hours  of  the  time  at 
which  gas  first  flows  under  a 
transportation  transaction  in  which  an 
affiliated  marketer  receives  a  discoimted 
rate  or  a  transportation  transaction  at  a 
discounted  rate  in  which  an  affiliated 
marketer  is  involved,  the  pipeline  must 
post  a  notice  on  its  Electronic  Bulletin 
Board,  operated  pursuant  to 
§  284.8(b)(4)  of  this  chapter,  providing 
the  name  of  the  affiliate  involved  in  the 
discounted  transportation  transaction, 
the  rate  charged,  the  maximum  rate,  the 
time  period  for  which  the  discount 
applies,  the  quantity  of  gas  scheduled  to 
be  moved,  the  delivery  points  imder  the 
transaction,  any  conditions  or 
requirements  applicable  to  the  discount, 
and  the  procedures  by  which  a  non¬ 
affiliated  shipper  can  request  a 
comparable  offer.  The  posting  must 
remain  on  the  EBB  for  30  days  from  the 
date  of  posting.  The  posting  must 
conform  with  the  requirements  of 
§  284.8(b)(4)  of  this  chapter  and  the 
pipeline’s  tariff  requirements  relating  to 


Electronic  Bulletin  Boards.  Access  to 
the  information  must  be  provided  using 
the  same  protocols  and  procedures  used 
for  the  pipeline’s  Electronic  Bulletin 
Board. 

***** 

(k)  A  pipeline  must  maintain  a 
written  log  of  waivers  that  the  pipeline 
grants  with  respect  to  tariff  provisions 
that  provide  for  such  discretionary 
waivers  and  provide  the  log  to  any 
person  requesting  it  within  24  hours  of 
the  request. 

PART  250— FORMS 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C  717-717w,  3301- 
3432;  42  U.S.C  7101-7352. 

2.  In  §  250.16,  paragraph  (a)  is  revised 
to  read  as  follows: 

§250.16  Format  of  compNanee  plan  for 
transportation  services  and  afWiate 
transactions. 

(a)  Who  must  comply.  An  interstate 
natural  gas  pipeline  that  transports 
natural  gas  for  others  pursuant  to 
Subparts  B  or  G  of  Part  284  of  this 
chapter  and  is  affiliated,  as  that  term  is 
defined  in  §  161.2  of  this  chapter,  in  any 
way  with  a  natural  gas  maiketing  or 
brokering  entity  and  conducts 
transportation  transactions  with  its 
marketing  or  brokering  affiliate  must 
comply  with  the  requirements  of  this 
section.  The  requifemmits  this  section 
also  apply  to  pipeline  sales  operating 
units  to  the  extmt  provided  in  §  284.286 
of  this  chapter. 

***** 

Note. — ^The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulahons. 


APPENDIX  A.— Parties  Rung  Rehearing  Requests 

[Docket  No.  RM94-6-001] 


Commenter 


Abbreviation 


ANR  Pipeline  Company  and  Colorado  Interstate  Gas  Company  . . . . . . 

Columbia  Gas  Transmission  Corporation  and  Columbia  Giit  Transmission  Company . . . . 

Northern  Natural  Gas  Comparry,  Transwestem  Pipeline  Company,  Florida  Gm  Transmission  Company, 
Black  Marlin  Pipeline  Cornpany,  and  Enron  Gas  Services,  Inc. 

Hadson  Gas  Syskams,  Inc . . . . . . 

Indicated  Companies” . . . . . . . . . . 


ANR/CIG. 

Coiumbia/Columbia  Gulf. 
Enron. 

Hadsoa 

Indicated  Companies. 


Interstate  Natural  Gas  Association  of  America  _ _ _ 

MidCon  Gas  Services,  Corporation  and  Natural  Gas  Pipeline  Company  ot  America  . . . . 

Nahonal  Registry  of  Capacity  Rights . . . . . . 

NorAm  Gas  Transmission  Company  and  Mississippi  Rivetr  Transmission  Corporation . . 

Algonquin  Gas  Transmission  Company.  Panhatxfle  Eastern  Pipe  Line  Company.  Texas  Eastern  Trans¬ 
mission  Corporation,  and  TrunkTine  Gas  Company. 

tennecoGas . . . . . . . . 

Transcontinental  Gas  Pipe  Line  Corporation  . . . . . 


INGAA. 

K  N  Energy. 
MGS/NaturaL 
Nalionai  Registry. 
NGT/MRT. 
Panhandle  Pipelines. 

Tenneco. 

TGPL 


^Comco,  Inc..  Amoco  Production  Cornpany,  Anadarko  Petroleum  Corporation,  GPM  Gas  Corporation,  Marathon  Oil  Company,  Meridian  Oil, 
Inc.,  MobH  Natural  Gas,  Inc.,  Natural  Gas  Clearinghouse,  Pennzoii  Explorahon  and  Production  Company,  Pennzoil  Petroleum  ^mpany,  PennzoH 
Gas  Marketing  Company.  Philips  Petroleum  Company.  Shell  Gas  trading  Company,  Union  Pacific  Fuels,  Inc.,  Vastar  Resources,  Inc.,  and 
Vastar  Gas  Marketing,  Inc. 
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Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and 
Affiliate  Transactions 
(Docket  No.  RM94-6-0011 

Issued  October  14, 1994. 

Hoecker,  Commissioner,  concurring  in  part 
and  dissenting  in  part: 

I  concur  with  the  additional  modifications 
and  clarifications  to  the  Commission’s  rules 
that  are  made  in  this  order.  However,  for  the 
reasons  stated  in  my  prior  dissent  in  this 
proceeding,  I  believe  retention  of  the 
reporting  and  records  maintenance 
requirements  for  affiliated  natural  gas 
marketers  is  excessive  and  unnecessary, 
especially  given  the  detailed  standards  of 
conduct  to  which  they  are  subject.’ 

In  particular,  I  previously  expressed  the 
concern  I  now  see  reflected  in  a  number  of 
the  rehearing  requests  that  elimination  of  a 
date  to  “sunset”  these  requirements  ensures 
that  they  will  continue  in  effect  by  sheer 
regulatory  inertia.  The  original  sunset  date 
was  a  codification  of  a  prior  Commission’s 
skepticism  about  the  need  for  extensive 
regulation  in  this  area.  Elimination  of  that 
provision  evinces  a  degree  of  comfort  about 
the  need  to  police  affiliated  gas  marketers 
that  I  do  not  share.^ 

I,  therefore,  continue  to  dissent  in  part. 

James  J.  Hoecker, 

Commissioner. 

(FR  Doc.  94-25994  Filed  10-19-94;  8:45  am) 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

Exempt  Chemical  Preparations 

AGENCY:  Drug  Enforcement 
Administration,  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  interim  rule  (59  FR 
15052,  March  31, 1994)  which 
identified  certain  products  containing 
controlled  substances  as  being  exempt 
chemical  preparations  under  the 


’  III  FERC  Stats,  and  Regs.  1 30,997  (1994)  at  pp. 
31.082-83. 

^‘The  range  of  regulatory  burdens  retained  in  this 
docket  appears  doubly  peculiar  when  compared  to 
the  less  onerous  repiorting  requirements  the 
Commission  has  employed  for  the  power  marketing 
affiliates  despite  the  absence  of  the  kind  of 
organizational  separation  or  mandatory 
information-sharing  requirements  that  we  impose 
on  gas  pipeline  marketing  affiliates.  See,  e.g.,  Enron 
Power  Marketing,  Inc.,  65  FERC  1 61,305  (1993), 
order  on  clarification  and  reh'g.  66  FERC  1 61 ,244 
(1994),  Heartland  Energy  Services,  Inc.,  et  at.,  68 
FERC  f  61,223  (1994)  and  Intercoast  Power 
Marketing  Company,  68  FERC  1 61,246  (1994).  In 
addition,  whereas  power  marketers  are  still  in  an 
early  stage  in  their  development  where  the  potential 
for  affiliate  abuse  is  not  generally  understood,  there 
have  been  few  demonstrable  problems  with 
affiliated  gas  marketers  over  a  significant  period  of 
time. 


Controlled  Substemces  Act  (CSA)  (21 
U.S.C.  801  et  seq.)  is  adopted  without 
change. 

EFFECTIVE  DATE:  October  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 

(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  The 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  published  as  an 
interim  rule,  a  list  of  products 
containing  controlled  substances  which 
he  finds  to  qualify  as  exempt  chemical 
preparations  (59  FR  15052,  March  31, 
1994).  A  30  day  comment  period  was 
provided.  No  comments  were  received, 
therefore,  the  interim  rule  is  adopted 
without  change. 

The  listing  of  products  as  exempt 
chemical  preparations  in  21  CFR 
1308.24  relieves  persons  who  handle 
them  from  the  registration, 
recordkeeping,  security,  and  other 
requirements  imposed  by  the  CSA.  The 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  certifies  that  these 
matters  will  have  no  significant  impact 
upon  small  businesses  to  compete  and 
he  therefore  determines  that  no 
regulatory  flexibility  analysis  is 
required. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  require  the 
preparation  of  Federalism  Assessment. 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  listings  of 
exempt  chemical  preparations  are 
exempt  from  centralized  review  under 
Executive  Order  12866, 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  202(d)  of 
the  Act  (21  U.S.C.  811(g)(3)(B)  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by 
regulations  of  the  Department  of  Justice 
(28  CFR  0.100),  and  redelegated  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration,  the  Deputy  Assistant 
Administrator  hereby  adopts  as  a  final 
rule,  without  change,  the  interim  rule 
amending  21  CFR  1308.24  which  was 
published  at  59  FR  15052  on  March  31, 
1994. 


Dated:  September  16, 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  94-25946  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  203  and  291 
[Docket  No.  R-94-1670;  FR-3253-C-03] 

RIN  2502-AF75 

Single  Family  Property  Disposition 
Program:  Technical  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  On  September  22,1  994  (59 
FR  48702),  the  Department  published  a 
rule  that  made  final  amendments  to 
regulations  in  24  CFR  parts  203  and  291. 
The  regulations  govern  the  disposition 
of  HUD-acquired  single  family 
properties  (part  291)  and  the 
circumstances  under  which  HUD  will 
accept  such  properties  when  they  are 
occupied  (part  203).  The  purpose  of  this 
document  is  to  correct  an  omission  in 
the  Department’s  amendment  to 
§291.110. 

EFFECTIVE  DATE:  The  final  rule, 
including  this  correction,  is  effective 
October  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
M.  Sudduth,  Director,  Single  Family 
Property  Disposition,  room  9172, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410-0500;  telephone 
(202)  708-0740;  TDD  for  hearing-  and 
speech-impaired  (202)  708-4594.  (These 
are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

On  September  22, 1994  (59  FR  48702), 
the  Department  published  a  rule  that 
made  final  amendments  to  regulations 
in  24  CFR  parts  203  and  291.  The 
regulations  govern  the  disposition  of 
HUD-acquin^  single  family  properties 
(part  291)  and  the  circumstances  under 
which  HUD  will  accept  such  properties 
when  they  are  occupied  (part  203).  The 
purpose  of  this  document  is  to  correct 
an  omission  in  the  Department’s 
amendment  to  §  291.110. 

According,  FR  Doc.  94-23412,  a  final 
rule  published  in  the  Federal  Register 
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on  September  22, 1994  (59  FR  48702)  is 
corrected  to  read  as  follows: 

1.  On  page  48705,  in  the  second 
column,  at  the  bottom  of  the  page,  the 
amendatory  instruction  for  item  5,  is 
corrected  to  read  as  follovrs: 

"5.  Section  291.110  is  amended  by 
revising  paragraph  (a),  and  by  revising 
the  first  sentence  in  paragraph  (b)(1),  to 
read  as  follows:” 

2.  Section  291.110  is  corrected  by 
revising  the  first  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

§  291.110  Other  sales  procedures. 
***** 

(b)  Direct  sales  to  displaced  persons. 
(1)  At  the  discretion  of  the  Field  Office, 
properties  eligible  for  insured  financing 
are  ofiered  for  direct  sale,  at  a  discount 
of  10  percent  off  the  list  price,  to 
disabled  persons  who  will  occupy  the 
properties.  *  *  • 

***** 

Dated:  October  14, 1994. 

Nicholas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  94-26017  Filed  10-19-94;  8:45  am] 
BILUNO  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving,  with  an 
exception,  a  proposi^  amendment  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  is  a 
continuation  of  program  amendment 
#93-2  and  consists  of  revisions  to 
Indiana’s  Surface  Coal  Mining  and 
Reclamation  Rules  concerning  show 
cause  orders  and  adjudicative 
proceedings  for  the  suspension  and 
revocation  of  permits.  The  amendment 
is  intended  to  revise  the  Indiana 
program  to  be  consistent  with  SMCRA 
and  the  corresponding  Federal 
regulations. 

EFFECTIVE  DATE:  October  20. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  oi 


Surface  Mining  Reclamaticm  and 
Enforcemmit,  Minton-Capefaart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  IN 
46204,  Telephone  (317)  226-6166. 

SUPPLEMENTARY  MFORMATION: 

I.  Background  on  the  Indiana  Program. 

II.  Submission  of  the  Amendment. 

III.  Director’s  Endings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  914.10,  914.15,  and 

914.16. 

II.  Submission  of  the  Amendment 

By  letter  dated  June  15, 1994 
(Administrative  Record  No.  IND-1374), 
Indiana  submitted  the  final-adopted 
language  of  program  amendment  #93—2 
concerning  show  cause  orders  and 
adjudicative  proceedings  for  the 
suspension  or  revocation  of  permits. 
OSM  published  a  final  rule  notice 
approving,  with  an  exception,  Indiana's 
program  amendment  #93-2  cm 
November  18. 1993  (58  FR  60783).  In 
that  notice.  OSM  foimd  that  a 
previously  imposed  required 
amendment,  cited  at  30  CFR  914.16(d), 
could  not  be  removed.  Indiana’s 
submittal  of  the  final-adopted  language 
of  amendment  #93-2  contains  Indiana’s 
response  to  the  required  program 
amendment  at  30  CFR  gi4.16(d)  and 
other  changes  made  by  Indiana.  Since 
Indiana’s  final  adoption  of  amendment 
#93-2  occurred  after  OSM  published  its 
approval  of  #93-2,  any  changes  Indiana 
made  to  the  language  approved  by  OSM 
on  November  18, 1993,  must  be 
considered  by  OSM  to  be  the  subject  of 
a  new  proposed  amendmmit. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  15, 
1994,  Federal  Register  (59  FR  36114), 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportimity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  August 
15, 1994. 


III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 
Nonsubstantive  word  changes  and 
paragraph  notation  changes  also  appear 
in  the  final  adopted  version  of 
amendment  #93-2.  However,  only  the 
substantive  changes  are  discussed 
below. 

1.  310  lAC  0.6-1-5  Petition  for  Review; 
Response 

Indiana  is  making  numerous  changes 
to  this  section.  Subsection  5(c)  is 
reworded  to  provide  that  when  the 
director  of  the  Indiana  Department  of 
Natural  Resources  (IEM4R)  determines 
that  a  permit  issued  pursuant  to  1C  13- 
4.1  and  310  LAC  12  should  be 
suspended  or  revoked,  the  director  of 
the  IDNR  (or  a  delegate  of  the  director) 
shall  issue  to  the  permittee  an  order  to 
show  cause  why  the  permit  should  n(R 
be  revoked  or  suspended.  Deleted  from 
this  paragraph  is  reference  to  IC  4-21.5- 
3-8.  This  deletion  does  not  render  the 
provision  less  effective  because  IC  4- 
21.5-3  continues  to  be  cited  at 
subsection  5(g)(1)  for  the  procedures  to 
be  followed  if  an  answer  is  filed  by  the 
permittee  concerning  a  show  cause 
order.  The  Director  finds  that  these 
changes  are  consistent  with  the  Federal 
regulations  at  30  CFR  843.13(a)(1) 
concerning  pattern  of  violations. 

In  subsection  5(c)(2),  the  words 
"alleged  in  the  order  to  show  cause”  are 
added  after  the  word  "violations.”  In 
subsection  5(c)(2)(B)  a  reference  to  the 
Indiana  surface  coal  mining  regulations 
at  310  lAC  12  is  added  at  tlto  end  of  the 
sentence.  The  Director  finds  that  these 
changes  are  consistent  with  30  CFR 
843.13(a). 

In  subsection  5(e),  the  first  sentence  is 
reworded  by  referring  to  "an  order  to 
show  cause.”  The  word  “service”  is 
deleted  and  replaced  by  "permittee’s 
receipt  of  the  order  to  show  cause.”  The 
Director  finds  these  changes  to  be 
consistent  with  30  CFR  843.14 
concerning  service. 

Subsection  5(e)(1)  is  amended  by 
deleting  the  words  "as  described  in” 
following  the  word  "violations.” 
Reference  to  310  lAC  12  is  added 
following  the  second  reference  to  IC  13- 
4.1.  The  Director  finds  these  changes 
improve  the  clarity  of  the  provision  and 
are  consistent  with  43  CFR  4.1192(a), 
regarding  answers  to  show  cause  orders. 

The  language  in  5(e)(1)(A)  is  amended 
to  provide  that  the  answer  to  the  show 
cause  order  state  the  reasons  for 
contesting  “that  the  facts  alleged  in  tie 
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order  to  show  cause  constitute  a  pattern 
of  violations.”  In  subsection  5(eKlKC), 
the  words  ”to  comply  with  K  13-4.1, 

3 10  lAC  12,  or  any  permit  condition 
required  by  IC  13-4.1  or  310  lAC  12” 
are  added  at  the  end  of  die  clause.  The 
Director  finds  that  these  changes  add  to 
the  clarity  of  the  provision  are 
consistent  with  43  CFR  4.1192(a]. 

Subsection  5(fi  is  amended  by 
replacing  the  word  “response”  with  "an 
answer."  The  word  “pennittee’s”  is 
added  before  the  word  "receipt.”  “Show 
causa  order”  has  been  amended  to  read 
“order  to  show  cause.”  The  Director 
finds  that  these  non-substantive  changes 
add  to  the  clarity  of  the  provision  and 
can  be  approveiL 

In  subsection  S(gKl).  “a  re.sponse”  is 
replaced  by  “an  answer.”  A  new  second 
sentence  is  added  to  read  “it|he 
proceeding  is  commenced  when  the 
permittee  files  an  answer  under 
subsection  (e).”  In  the  third  sentence  the 
phrase  “complaint  and  proposed  order” 
is  changed  to  “order  to  show  cause.” 

The  Director  finds  that  these  changes 
improve  the  clarity  of  the  provision  and 
are  consistent  with  30  CFR  843.13(b). 

Subsection  5(g)(2)  is  amended  to 
provide  that  the  administrative  law 
judge  (ALJ)  shall  “issue  findings  and  a 
written  recommendation  to  the 
c.omniission  that  the  permit  either”  be 
suspended  or  revoked.  Prior  to  this 
change,  the  language  provided  that  the 
ALl  ^all  “order  the  permit  either 
suspended  or  revoked.”  The  second 
sentence  is  amended  to  provide  “|ijn 
issuing  findings  and  a  written 
recommendation  to  the  commission" 
the  listed  standards  shall  apply.  The 
Director  finds  that  this  change  is 
consistent  with  Indiana  law  that  the 
Natural  Resources  Commission  (the 
commission)  is  the  ultimate  authority 
for  decisions  to  revoke  permits,  and  the 
provision  is  consistent  with  30  CFR 
843.13(c)  and  43  CFR  4.1194(a). 

Subsection  S(gK2)(C)  provides  that  the 
ALJ  shall  comply  with  the  requirements 
of  IC  4-21.5-3-27(a)  through  IC  4-21.5- 
3-27(d)  and  IC  4-21.5-3-27(g). 
Subsection  5(g)(2)(C)  also  provides  that 
the  provisions  of  IC  4-21.5-3-27(e)  and 
IC  4-21.5-3-27(0  shall  not  apply  to 
show  cause  proceedings.  The  Indiana 
statutes  at  IC  4-21.5-3-27  concern  the 
preparation  of  findings  for  final  orders. 
IC  4-21.5-3-27  (e)  and  (0  appropriately 
do  not  apply.  Subsection  27(e) 
authorizes  the  ALJ  to  allow  the  parties 
time  after  the  conclusion  of  the  hearing 
for  the  submission  of  proposed  findings. 
The  substance  of  subsection  27(e)  is 
contained  in  proposed  new  subsection 
310  lAC  0.6-l-«(g)(2)(DJ  and  is. 
therefore,  unnecessary.  Subsection  27(f) 
provides  for  a  90-day  deadline  for  the 


issuanoe  of  written  findings  following 
the  hearing.  Subsection  27(f),  therefore, 
is  inconsistent  with  the  60^ay  time 
limit  for  the  filing  of  written  findings 
following  a  hearing  provided  for  by  30 
CFR  843.13(c).  The  Director  finds  that 
these  proposed  provisions  are  consistent 
with  30  CTR  843.13(c)  and  30  CFR  Part 
4  concerning  hearings. 

New  subsection  5^(2)(D)  provides 
that  any  time  prior  to  the  conclusion  of 
the  hearing  of  record,  the  ALJ  may  allow 
the  parties  to  submit  briefs  and 
proposed  findings.  The  Director  finds 
that  this  provision  is  consistent  with  the 
Federal  hearing  procedures  at  43  CFR 
Part  4.1126. 

New  subsection  5(g)(3)  sets  ten-day 
deadlines  for  the  written 
recommendations  of  the  ALJ  following  a 
hearing  or  following  the  pennittee’s 
answer  if  no  hiring  is  requested.  The 
Director  finds  this  provision  to  be 
consistent  with  43  CFR  4.1194(c)  and 
that  it  partially  addresses  the  required 
amendment  at  30  CFR  914.16(d). 

New  subsection  5(gK4)  prohiNts  the 
filing  of  objections  to  a  director’s 
recommendation  under  310  lAC  0.6-1- 
5(f)  by  a  person  who  did  not  comply 
with  310  lAC  0.6-1-5(8)  concerning 
contesting  an  order  to  show  cause.  The 
Director  finds  that  in  total,  the  Indiana 
program  contains  the  same  or  similar 
procedural  requirements  as  the  Federal 
regulations,  and  in  particular,  the 
proposed  provision  is  not  inconsistent 
with  the  Federal  regulations  at  30  CTR 
843.13  and  43  CFR  4.1191  and  4.1192. 

Following  subsection  5(g)(4)(B)  is  a 
provision  which  provides  as  follovirs: 
“lujnder  IC  13-4.1-1  l-6(c),  the 
administrative  law  judge  shall  issue  the 
findings  and  a  non-final  order  within  60 
days  after  conclusion  of  the  hearing.” 
This  provision,  which  allows  the  A14  60 
days  to  render  a  non-final  order,  would 
leave  no  time  for  the  commission  to 
render  its  final  decision  and  still 
conform  to  the  60-day  time  limit 
provided  by  30  CFR  843.13(c).  The 
proposed  language  is  also  inconsistent 
with  proposed  subsections  5(g)(3)  and 
5(h)  which  are  no  less  effective  than  the 
60-day  provision  at  30  CFR  843.13(c). 
Therefore,  the  Director  finds  that  the 
language  quoted  above  in  this  paragraph 
is  less  effective  than  the  Federal 
regulations  and  cannot  be  approved.  In 
addition,  the  Director  is  requiring  that 
Indiana  further  amend  310  lAC  0.6-1— 

5  by  deleting  the  language  quoted  above. 

Subsection  5(h)  is  amended  to  set  a 
50-day  deadline  for  the  final  order  of  the 
commission  following  the  issuanoe  of 
the  director’s  recommended  order  or  the 
ALJ  findings  and  written 
recommendations.  Amendments  also  set 
a  90-day  deadline  for  the  commission’s 


final  order  following  receipt  of  the  order 
to  show  cause  by  the  permittee  where 
the  permittee  does  not  comply  with  the 
requirements  of  310  lAC  0.6-1-^e).  A 
60-day  deadline  is  set  for  the 
commission’s  final  order  following  the 
hearing  or  the  ALJ’s  receipt  of  the 
pennittee’s  answer  filed  under  310  LAC 
0.6-l-5(e)  if  no  hearing  was  requested 
nor  necessary.  The  Director  finds  this 
provision  to  be  consistent  with  30  QR 
843.13(c)  and  fully  satisfies  the  required 
program  amendment  at  30  CFR 
914.16(d). 

Subsection  5(i),  which  was  formerly 
found  at  subsection  5(gKl),  is  amended 
by  replacing  “administrative  law  judge" 
with  “commission”  and  adding  a 
reference  to  310  lAC  12  at  the  end  of  the 
first  sentence.  The  Director  finds  these 
changes  clarify  responsibilities  and 
proc^ures  under  Indiana  program 
and  are  consistent  with  30  CFR  843.13. 

Old  subsection  5(j),  which  Limited  the 
number  of  hearings  available  to  one 
before  the  director  and  one  before  the 
commission,  is  deleted.  The  Director 
finds  that  this  deletion,  which  has  no 
Federal  counterpart,  does  not  render 
310  IACt).6-l-5  inconsistent  with  30 
CFR  843.13  and  43  CFR  4.1190  through 
4.1196,  because  the  procedures  for  a 
hearing  remain  dear  in  the  section. 

With  the  exceptions  noted  above,  the 
Director  finds  that  the  proposed  changes 
to  310  lAC  0.6-1— 5  are  consistent  with 
and  no  less  effective  than  the  Federal 
regulations  at  30  CFR  843.13  and  43 
CFR  4.1190  through  4.1196.  In  addition, 
the  Director  finds  that  the  required 
program  amendment  codified  at  30  CFR 
914.16(d)  is  satisfied  by  these 
amendments  and  can  be  removed. 

2.  310  lAC  0.6-1-13  Awards  of 
Litigation  Expenses 

Subsection  13(c)  is  amended  by 
changing  “IC  13-8-5-7”  to  read  “IC  13- 
8-15-7.”  The  Director  finds  that  this 
correction  of  the  citation  does  not 
render  the  provision  less  effective  than 
43  CFR  4.1294  concerning  the  award  of 
costs  and  expenses. 

3.  310  lAC 0,7-3-5  Delegations 

New  subsection  5(a)  is  added  and 
provides  that  310  lAC  0.7-3-5  governs 
the  delegation  of  authority  by  the 
Natural  Resources  Commission  with 
respect  to  the  Bureau  of  Mine 
Reclamation  and  with  respect  to  the 
Division  of  Reclamation.  Subsection  5(c) 
is  deleted.  This  provision  would  grant 
the  deputy  director  of  the  IDNR 
authority  to  take  action  to  forfeit  a  bond. 
The  Director  finds  that  there  are  no 
Federal  rounterparts  to  the  language 
proposed  to  be  added  and  deleted,  and 
that  the  addition  and  deletion  does  nr^ 
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render  the  Indiana  program  less 
effective  than  SMCRA  or  the  Federal 
regulations. 

IV.  Summary  and  Disposition  of 
Conunents 

Federal  Agency  Comments 
Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  No  comments  were 
received. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  July  15, 1994, 
Federal  Register  (59  FR  36114).  The 
comment  period  closed  on  August  15, 
1994.  No  one  commented  and  no  one 
requested  an  opportunity  to  testify  at 
the  scheduled  public  hearing  so  no 
hearing  was  held.  ' 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.}.  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA’s 
concurrence  is  not  required. 

Pursuant  to  732.17(n)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  IND-1221).  EPA  did  not 
provide  any  comments. 

V.  Director’s  Decision 

Based  on  the  findings  above,  the 
Director  is  approving,  except  as  noted 
herein,  Indiana’s  program  amendment 
concerning  show  cause  orders  and 
adjudicative  proceedings  as  submitted 
by  Indiana  on  June  15, 1994.  As 
discussed  in  Finding  1,  the  Director  is 
not  approving  the  following  language 
which  appears  immediately  after  310 
lAC  0.6-l-5(g)(4)(B):  ’’Under  IC  13-4.1- 
ll-6(c),  the  administrative  law  judge 
shall  issue  the  frndings  and  a  non-final 
order  within  sixty  (60)  days  after 
conclusion  of  the  hearing.”  In  addition, 
the  Director  is  requiring  that  Indiana 
further  amend  the  Indiana  program  by 
deleting  the  language  quot^  above. 

Also  based  on  Finding  1  above,  the 
Director  is  removing  the  required 
program  amendment  codified  at  30  CFR 
914.16(d). 

The  Federal  regulations  at  30  CFR 
part  914  codifying  decisions  concerning 
the  Indiana  program  are  being  amended 


to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction  - 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  his  oversight  of  the  Indiana 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Indiana  of  only  such  provisions. 

VI.  Procedural  Determinations 
Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 
No  environmental  impact  statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCRA  (30  U.S.C.  1292(d)| 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
'  counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  13, 1994. 

Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  91 4— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  In  §  914.15,  paragraph  (ccc)  is 
added  to  read  as  follows: 

§  91 4.1 5  Approval  of  regulatory  program 
amendments. 

***** 

(ccc)  The  following  amendment  to  the 
Indiana  program  concerning  show  cause 
orders  and  adjudicative  proceedings  for 
the  suspension  and  revocation  of 
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permits  as  submitted  to  OSM  on  June 
15.  1994.  is  approved,  except  as  noted 
herein,  effective  October  20. 1994:  310 
lAC  0.6-1-5  concerning  petition  for 
review  response,  except  the  following 
language  which  appears  immediately 
after  310  lAC  0.6-l-5(g)(4){B)  is  not' 
approved: 

“Under  IC  13-4.1-1  l-6(c),  the 
administrative  law  judge  shall  issue  the 
hndings  and  a  non-hnal  order  within 
sixty  (60)  days  after  conclusion  of  the 
hearing;”  310  lAC  0.6-1-13  concerning 
awards  of  litigation  expenses;  and  310 
I  AC  0.7-3-5  concerning  del^ations. 

3.  In  §914.16,  paragraph  (dj  is 
removed  and  reserved  and  paragraph  (ff) 
is  added  to  read  as  follows; 

§  914.16  Required  iM’ogram  amendments. 

«  *  *  *  * 

(ff)  By  April  15. 1995,  Indiana  shall 
amend  the  Indiana  program  by  deleting 
the  language  quoted  below  which 
immediately  follows  subsection  310  lAC 
0.6-l-5(gU4)(B):  “lujnder  IC  13-4.1-11- 
6(c).  the  administrative  law  judge  shall 
issue  the  findings  and  a  nonfinal  order 
within  sixty  (60)  days  after  conclusion 
of  the  hearing.” 

(FK  Doc.  94-26062  Filed  10-19-04;  8:45  ami 
BiLUNG  OaOE 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea.  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DOD. 


ACTION:  Final  rule. 


SUMMARY:  TheDepartment  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  judge  Advocate  General  of  the  Navy 
has  determined  that  USS  WASP  (LHD  1) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  amphibious  assault  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  August  9. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  KP.  McMahon,  JAGG,  U.S. 
Navy  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  Gmieral  Navy 
Department.  200  Stovall  Street. 
Alexandria.  VA  22332-2400,  Telephone 
number:  (703)  325-9744. 

SUPPLEMENTARY  UOFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CPRPart  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authraity  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  WASP  (LHD  1)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  folly  with  72  OOLREGS:  Annex 

I.  section  3(a).  pnlaining  to  the  location 
of  the  foi%v^  masthead  light  in  the 
forward  quarter  of  the  ship,  and  the 
horizontal  distance  between  the  forward 
and  after  masthead  li^ts;  and  Annex  I. 
section  2(g).  plaining  to  the 

Table  Two 


positioning  of  the  sidelights  above  the 
hull,  without  interfering  with  its  special 
function  as  an  amphibious  assault  ship.  ' 
The  Judge  Advocate  General  of  the  Navy 
has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publicaticxi  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
and  Vessels. 

PART  706— {AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  706 
t-ontinues  to  read: 

Authority:  33  U.S.C.  160S. 

§706.2  lAraenctod] 

2.  Table  Two  of  706.2  is  amended  by 
revising  the  information  on  the 
following  vessel; 


/ 


Vessel 

- 1 

No. 

i 

!  i 

! 

Masthead 
lights,  dis¬ 
tance  to 
stbd  of 
keel  in  me¬ 
ters;  rule 
21(a) 

i 

Forward 
anchor 
light  dis¬ 
tance 
below  ^ 
flight  dk  in 
meters; 
§2(K). 
annex  1 

Forward 
anchor 
light,  num¬ 
ber  of;  rule 
30{a)(i) 

AFT  an¬ 
chor  light 
distance  | 
below 
flight  dk  in 
meters; 
rule  21(e) 
rule  30 
(a)(ii) 

!  AFT  an¬ 
chor  tight, 
number  of 
30{a)(ii) 

Side  lights, 
distance 
betow 
flight  dk  in 
meters; 
§2(g)  ! 

annex  1 

Side 

Lights,  dis¬ 
tance  for¬ 
ward  of 
forward 
mcisthecKf 
i  light  in  in 
meters; 

§3(b) 
armex  1 

Side  lights. 

1  distance 
inboard  ol 
ship's  side 
in  meters; 

§3(b) 
annex  1 

USS  WASP _ 

!  LHO,1 

9.0 

. . . ' 

.  J 

1  . .  '  1 

— . 

2.8 

89.0 

§  706.2  {Amended] 

3.  Table  Five  of  7(^.2  is  amended  by  revising  the  information  on  the  following  vessel; 
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Vessel 


USS  WASP 


-  Table  Five 


No. 


LHD  1 


Masthead 
lights  not  . 
over  all 
other  lights 
and  ob¬ 
structions. 
Annex  I, 
sec.  2(0 


■  Forward 
.  masthead 
lights  -not  in 
forward 
quarter  of 
ship.  Annex 
I,  sec.  3(a) 


After  mast¬ 
head  light 
less  than 
ship’s  length 
aft  of  for¬ 
ward  mast¬ 
head  light. 
Annex  1, 


Percentage 

horizontal 

separation^ 

attained 


sec.  3(a) 


41 


Dated:  August  9, 1994. 

Approved: 

H.E.  Grant, 

Rear  Admiral,  JAGC,  U.S.  Navy,  Judge 
Advocate  General. 

(FR  Doc.  94-26026  Filed  10-19-94;  8:45  am) 
BILUNQ  CODE  3810-AE-r> 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  tmder  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  HERON  (MHC 
52)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  minehunter  coastal  craft.  The 
intended  effect  of  this  rule  is  to  warn. 

Vessel 

HERON  . 


mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  August  8, 1994, 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  K.  P.  McMahon,  JAGC,  U.S. 
Navy,  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  General,  Navy 
Department,  200  Stovall  Street, 
Alexandria,  VA  22332-2400,  Telephone 
number:  (703)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Pent  706,  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  HERON  (MHC  52)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS,  Rule 
27(f),  pertaining  to  the  display  of  all¬ 
round  lights  by  a  vessel  engaged  in 
mineclearance  operations,  and  Annex  I, 
paragraph  9(b),  prescribing  that  all¬ 
round  lights  be  located  as  not  to  be 
obscured  by  masts,  topmasts  or 
structures  within  angular  sectors  of 
more  than  six  (6)  degrees,  without 
interfering  with  its  special  functions  as 
a  naval  minehunter  coastal  craft.  The 


Number 
MHC  52 


Judge  Advocate  General  of  the  Navy  has 
also  certified  that  the  aforementioned 
lights  are  in  closest  possible  compliance 
with  the  applicable  72  COLREG.S 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
number  and  placement  of  lights  on  USS 
HERON  (MHC  52)  in  a  manner 
differently  fi-om  that  prescribed  herein 
will  adversely  affect  the  vessel’s  ability 
to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
and  Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Section  706.2  is  amended  by 
adding  the  following  ship  to  Table  Four, 
paragraph  18: 

Obscured  angles  relative  to  ship’s  heading 
Port  Starboard 

59.5^0  78.3°  .  281 .7°  to  300.5° 


Dated:  August  8, 1994. 

H.E.  Grant, 

Rear  Admiral,  JAGC,  U.S.  Navy,  Judge 
Advocate  General. 

(FR  Doc.  94-26027  Filed  10-19-94;  8:45  am) 
BILLING  CODE  3810-AE-P 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD, 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 


the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  TOLEDO  (SSN 
769)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  submarine.  The  intended  effect 
of  this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 

EFFECTIVE  DATE:  August  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  K.  P,  McMahon,  JAGC,  U.S. 
Navy  Admiralty  Counsel,  Office  of  the 
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Judge  Advocate  General  Navy 
Department,  200  Stovall  Street, 
Alexandria.  VA  22332-2400  Telephone 
number:  (703)  325-9744 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  TOLEDO  (SSN  769)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(c),  pertaining  to  the  arc  of  visibility 
of  the  stemlight;  Annex  I,  section  2(a)fi), 
pertaining  to  the  height  of  the  masthead 
light;  Annex  I.  section  2(k).  pertaining  to 
the  height  and  relative  positions  of  the 
anchor  lights;  and  Annex  I,  section  3(b). 
pertaining  to  the  location  of  the 
sidelights.  Full  compliance  with  the 
above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  purposes  of  the 


vessel.  The  Judge  Advocate  General  of 
the  Navy  has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  TOLEDO  (SSN  769)  is  a 
member  of  the  SSN-688  class  of  vessels 
for  which  certain  exemptions,  pursuant 
to  72  COLREGS,  Rule  38,  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  ^e  existing  tables 
of  section  706.3,  are  equally  applicable 
to  USS  TOLEDO  (SSN  769). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  firom  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform  its  military  functions. 


List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
and  Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  706 
continues  to  read: 

Authority:  33  U.S.C.  1605, 

§706.2  [Amended] 

2.  Table  One  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Table  One 


Distance  in 
meters  of  for- 
weird  mast¬ 
head  light 

Vessel 

Number 

below  mini¬ 
mum  re¬ 
quired  height. 
§2{a)(i). 
Annex  1 

USS  TOLEDO . 

SSN  769 

3.5 

§  706.2  [Amended] 

3.  Table  Three  of  §  706.2  is  amended  by  adding  the  following  vessel: 

Table  Three 


Vessel 

Number 

Masthead 
lights,  arc  of 
visibility; 
Rule  21  (a) 

Side  lights, 
arc  of  visi¬ 
bility;  Rule 
21(b) 

Stern  light, 
arc  of  visi¬ 
bility;  Rule 
21(c) 

Side  lights, 
distance  in¬ 
board  of 
ship's  sides 
in  meters; 

§3(b) 
Annex  1 

Stem  light 
distance  for¬ 
ward  of 
stem  in  me¬ 
ters;  Rule 
21(c) 

Forward  ein- 
chor  light, 
height 
above  hull 
in  meters; 
§2(K) 
Annex  1 

Anchor  lights 
relationship 
of  aft  light  to 
forward  light 
in  meters; 
§2(K)  Annex 

1 

USS  TOLEDO  . 

SSN  769 

209 

4.4 

6.1 

mtm 

1.7  below. 

Dated;  August  9, 1994. 

H.E.  Grant, 

Rear  Admiral,  JAGC,  U.S.  Navy,  fudge 
Advocate  General. 

[FR  Doc.  94-26028  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  3810-AE-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH49-1 -6072a;  FRL-6082-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental  * 
Protection  Agency  (USEPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  Today  USEPA  is  partially 
approving  and  partially  disapproving, 
through  “direct  final”  procedure,  Ohio’s 
State  Implementation  Plan  (SIP) 


revision  for  implementation  of  a  Stage  II 
vapor  recovery  program.  Section 
182(b)(3)  of  the  Clean  Air  Act  (CAA) 
requires  all  States  that  have  ozone 
nonattainment  areas  classified  as 
moderate  or  above  to  implement  a  Stage 
II  vapor  recovery  program.  The  Stage  II 
vapor  recovery  program  requires  owners 
and  operators  of  gasoline  dispensing 
facilities  that  dispense  greater  than 
10,000  gallons  of  fuel  per  month  (50,000 
gallon  per  month  in  the  case  of  an 
independent  small  business  marketer)  to 
install  and  operate  gasoline  vehicle 
refueling  vapor  recovery  systems.  Vapor 
recovery  systems  control  the  release  of 
volatile  organic  compounds  (VOC), 
benzene,  and  toxics  emitted  during  the 
refueling  process.  The  USEPA  is 
partially  approving  Ohio’s  Stage  II  rule 
package,  and  disapproving  Paragraph 
3745-21-09(DDD)(5),  which  grants  the 
Director  of  the  Ohio  Environmental 
Protection  Agency  (OEPA)  the 
discretion  to  suspend  the  Stage  II  vapor 


recovery  program  without  prior 
approval  of  USEPA. 

The  USEPA  is  partially  approving  the 
rules  since,  with  the  exception  of 
Paragraph  3745-21-09(DDD)(5),  the 
program  satisfies  the  criteria  for 
approval  of  Stage  II  vapor  recovery 
programs.  The  USEPA  is  disapproving 
Paragraph  3745-21-09(DDD)(5)  since  it 
fails  to  satisfy  the  requirements  of  Part 
D  of  Title  I  of  the  CAA  by  providing  the 
Director  of  OEPA  the  discretion  to 
suspend  the  Stage  II  program  without 
first  obtaining  Federal  approval.  Partial 
approval  of  the  State  of  Ohio’s  Stage  II 
submittal  will  incorporate  the 
provisions  of  the  program  that  satisfy 
USEPA’s  approval  criteria  into  the 
State’s  Federally  approved  SIP. 

DATES:  This  final  rule  will  be  effective 
on  December  19, 1994  unless  notice  is 
received  by  November  21, 1994  that  any 
person  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
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delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
William  L.  MacDowell,  U.S. 
Environmental  Protection  Agency, 

Region  5,  (AE-17J),  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590.  Copies  of  the  documents  relevant 
to  this  proposed  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  address; 
(It  is  recommended  that  you  telephone 
John  Paskevicz  at  (312)  886-6084  before 
visiting  the  Region  5  Office).  U.S. 
Environmental  Protection  Agency, 

Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 

Illinois  60604;  and  Air  Docket  6102, 
United  States  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Air  Enforcement  Branch, 
Regulation  Development  Section,  (AE- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois, 
60604,  (312)  886-6084. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  182(b)(3)  of  the  CAA, 
USEPA  was  required  to  issue  guidance 
as  to  the  effectiveness  of  Stage  II 
systems.  In  November  1991,  USEPA 
issued  technical  and  enforcement 
guidance  to  meet  this  requirement.  In 
addition,  on  April  16, 1992,  USEPA 
published  the  “General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990”  (General 
Preamble)  (57  FR  13498).  The  guidance 
documents  and  the  General  Preamble 
interpret  the  Stage  II  statutory 
requirement  and  indicate  the  elements 
USEPA  believes  a  State  submittal  needs 
to  include  to  meet  that  requirement. 

On  June  7, 1993,  the  O^A  submitted 
a  package  of  reasonably  available 
control  technology  (RACT)  VOC  rules  to 
USEPA  for  approval.  The  rules  for 
implementation  of  the  Stage  II  vapor 
recovery  program  required  by  section 
182(b)(3)  of  &e  CAA  were  included  in 
the  VOC  RACT  package  and  apply  to 
three  areas  in  Ohio: 

(1)  Cincinnati-Hamilton; 

(2)  Cleveland-Akron-Lorain;  and 

(3)  Dayton-Springfield. 

The  USEPA  is  conducting  this 
rulemaking  on  the  Stage  n  vapor 
recovery  regulations  separately  from  the 
VOC  RACT  rulemaking. 

Section  182(b)(3)  of  the  CAA  requires 
States  with  areas  designated  as 
moderate  and  above  nonattainment 
areas  for  ozone  lo  submit  a  SIP  revision 
to  USEPA  bv  November  15, 1992, 
requiring  owners  and  operators  of 


gasoline  dispensing  facilities  to  install 
and  operate  gasoline  vehicle  refueling 
vapor  recovery  systems.  Section 
202(a)(6)  of  the  CAA  states  that  Stage  II 
vapor  recovery  programs  are  no  longer 
required  for  moderate  ozone 
nonattainraent  areas  once  USEPA 
promulgates  regulations  for  on-board 
vapor  recovery  systems.  The  final  rule 
for  on-board  vapor  recovery  systems  has 
been  promulgated  and  was  published  in 
the  Federal  Register  on  April  6, 1994 
(59  FR  16292).  Ohio  seeks  approval  for 
the  Stage  11  program  for  the  purposes  of 
achieving  creditable  VOC  emissions 
reductions. 

The  Cincinnati-Hamilton,  Cleveland- 
Akron-Lorain,  Dayton-Springfield,  and 
Toledo  areas  are  designated  moderate 
nonattainment  for  ozone  (see  56  FR 
56694  (November  6, 1991)  and  57  FR 
56762  (November  30, 1992),  codified  at 
40  CFR  81.336).  Under  section  182(b)(3) 
of  the  CAA,  Ohio  was  required  to 
submit  Stage  II  vapor  recovery  rules  for 
these  areas  by  November  15, 1992.  The 
USEPA  has  reviewed  the  State  submittal 
against  the  statutory  requirements  and 
for  consistency  with  USEPA  guidance 
and  is  now  partially  approving  and 
partially  disapproving  this  submittal.  A 
summary  of  EPA’s  analysis  is  provided 
below;  in  addition,  a  more  detailed 
analysis  of  the  State  submittal  is 
contained  in  a  Technical  Support 
Document,  dated  January  28, 1994, 
which  is  available  from  the  Region  5 
Office,  listed  above. 

Review  Criteria 

USEPA  reviewed  the  submittal 
against  the  requirements  of  section 
182(b)(3)  of  the  CAA,  as  interpreted  in 
the  General  Preamble  for 
Implementation  of  title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
13498, 13513  (April  16, 1992)),  and  two 
USEPA  documents  entitled  Technical 
Guidance — Stage  11  Vapor  Recovery 
Systems  for  Control  of  Vehicle  Refueling 
Emissions  at  Gasoline  Dispensing 
Facilities  (Technical  Guidance)  and  the 
Enforcement  Guidance  for  Stage  11 
Vehicle  Refueling  Control  Programs 
(Enforcement  Guidance).  Specifically 
the  following  seven  general  criteria  need 
to  be  met  for  a  Stage  II  vapor  recovery 
regulation  to  be  accratable: 

(1)  Installation  of  Stage  II  Controls 
and  Determination  of  Regulated 
Facilities.  Facilities  that  dispense  more 
than  10,000  gallons  per  month  must 
install  and  operate  Stage  11  controls.  For 
gasoline  dispiensing  facilities  that  are 
owned  and  operate  by  independent 
small  business  marketers,  the  State  may 
establish  a  cut-point  as  high  as  50,000 
gallons  per  month.  In  the  General 
Preamble,  USEPA  indicated  that  the 


suggested  method  for  calculating  the 
gallons  per  month  dispensed  by  affected 
facilities  would  be  determined  by 
calculating  the  average  volume  of 
products  dispensed  per  month  for  the  2 
year  period  prior  to  adoption  of  the  rule 
by  the  State.  (See  Genera)  Preamble,  57 
FR  at  13514).  The  Enforcement 
Guidance  suggests  that  if  sufficient  data 
is  not  available  for  a  full  2  year  period, 
then  the  available  months  of  operation 
during  the  2  year  period  should  be  used 
to  calculate  the  facility's  average  gallons 
per  month.  (See  Enforcement  Guidance, 
Sec.  3.2). 

(2)  After  adoption  by  the  State  of  the 
Stage  U  requirements,  section 
182(b)(3)(B)  of  the  CAA  establishes 
three  (leadlines  for  the  installation  and 
application  of  Stage  II  controls.  The 
phase-in  schedule  given  in  the  CAA  is 
as  follows: 

(a)  6  months  after  adoption  for  all 
facilities  commencing  construction  after 
November  15, 1990; 

(b)  1  year  for  all  facilities  which 
dispense  100,000  gallons  or  more  of 
gasoline  per  month;  and 

(c)  2  years  for  all  other  facilities 
reouired  to  be  regulated. 

(3)  System  Certification.  An  approved 
system  should  be  tested  and  certified  as 
meeting  a  minimum  requirement  of  95 
percent  emission  reduction  efficiency. 
The  USEPA  believes  that  this  efficiency 
rate  has  been  demonstrated  to  be 
feasible.  As  stated  in  the  General 
Preamble,  the  States  may  meet  the 
testing  and  certification  requirement  by 
utilizing  one  of  the  following  three 
alternatives: 

(a)  A  method  tested  and  approved  by 
the  California  Air  Resources  Board 
(CARB); 

(b)  An  equivalent  testing  program 
adopted  by  the  State,  conducted  by  the 
Program  Oversight  Agency  (POA)  or  by 
a  third  party  recognized  by  the  POA, 
and  submitted  and  approved  by  USEPA 
for  incorporation  in  the  SIP;  or 

(c)  A  system  approved  by  CARB.  (See 
Enforcement  Guidance,  Sec.  4.2). 

(4)  Facility  Verification  of  the  Proper 
Installation  and  Fimction  of  Stage  II 
Vapor  Control  Systems.  The  General 
Preamble  indicates  in  order  for  the  State 
Stage  II  requirement  to  be  enforceable, 
the  State  should  require  the  regulated 
facility  to  verify  proper  installation  and 
function  of  the  Stage  II  equipment.  The 
Enforcement  Guidance  specifies  use  of  a 
Liquid  Blockage  Test  which  determines 
if  there  is  an  acceptable  low  point  in  the 
piping,  and  a  Leak  Test,  which 
measures  the  vapor  tightness  of  the 
Stage  II  system.  The  Enforcement 
Guidance  also  states  that  a  facility 
.should  recertify  the  functions  of  the 
Stage  II  equipment  at  least  every  5  years. 
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or  upon  major  facility  modification  (75 
percent  or  more  change),  whichever 
comes  first.  (See  57  FR  13514  (April  16, 
1992)  and  Enforcement  Guidance,  Sec. 
8.2). 

(5)  Recordkeeping  and  Reporting.  In 
the  Enforcement  Guidance,  USEPA 
identifies  various  records  that  the  State 
should  require  facilities  to  keep  and  to 
make  available  upon  request.  The 
USEPA  believes  that  these  documents 
need  to  be  available  in  order  to  make  the 
Stage  II  requirements  enforceable.  These 
documents  include: 

(a)  Licenses/permits  to  install  and 
operate  the  Stage  II  systems; 

(b)  Verification  of  passing  functional 
tests  after  inspection  of  the  equipment 
(this  includes  the  Liquid  Blockage  Test, 
Leak  Test,  and  all  shutoff/flow 
prohibiting  device  testing) 

(c)  General  station  file  records 
containing  initial  station  information 
such  as  motor  vehicle  fuel  throughput 
information; 

(d)  Equipment  maintenance  and 
compliance  file  logs  containing 
verification  that  proper  maintenance  has 
beten  conducted  in  accordance  with 
equipment  manufacturers’s 
specifications  and  requirements; 

(e)  Training  certification  files  (See 
Enforcement  Guidance,  Sec.  8.0) 

(6)  Periodic  Inspection  of  Regulated 
Facility.  The  State  POA  should  conduct 
a  minimum  of  one  compliance 
inspection  per  facility  per  year  with 
mandatory  follow-up  at  facilities  with 
violations.  USEPA  believes  such 
inspections  are  necessary  to  ensure  that 
affected  facilities  are  complying  with 
the  Stage  II  requirements.  This  would 
result  in  bringing  sources  that  are 
violating  the  Stage  II  requirements  into 
compliance.  The  compliance  inspection 
should  consist  of  a  visual  inspection  of 
the  required  paperwork,  and  Stage  II 
equipment,  and  a  functional  inspection 
to  determine  if  the  facility’s  Stage  II 
equipment  is  functioning  properly.  (See 
Enforcement  Guidance,  Sec.  5.2(d).) 

(7)  Enforcement  and  Compliance 
Mechanisms.  Requirement  to  ensure 
regulated  facility  compliance  with 
program  requirements  through 
enforcement  mechanisms,  and  a  penalty 
schedule  that  establishes  appropriate 
penalties  for  facilities  violating  the 
Stage  II  requirements.  (See  Enforcement 
Guidance,  Sec.  5.2(e)) 

Results  of  USEPA  Review 

1 1 )  Installation  of  Stage  II  Controls  and 
Determination  of  Regulated  Facilities 

Ohio’s  SIP  submittal  requires  the 
installation  of  Stage  II  vapor  recovery 
systems  on  any  gasoline  dispensing 
facility  that  dispenses  a  monthly 


average  volume  of  10,000  gallons  or 
more.  The  submittal  establishes  a  50,000 
gallon  per  month  cut  point  for 
independent  small  business  marketers 
of  gasoline  (ISBM).  Ohio’s  definition  of 
ISBM  meets  the  definition  outlined  in 
section  324  of  the  CAA.  The  submittal 
also  includes  a  requirement  that  affected 
facilities  be  identified  by  calculating  the 
average  volume  of  product  dispensed 
per  month  for  the  two  year  period  prior 
to  adoption  of  the  rule  by  the  State.  The 
USEPA  believes  this  is  acceptable  since 
it  is  in  full  compliance  with  the  Federal 
requirements. 

(2)  A  Time  Schedule  for  Installation  of 
Stage  II  Control  Equipment 

The  time  schedule  in  the  Ohio 
submittal  mandates  installation  of  the 
Stage  II  Control  equipment  by: 

(1)  September  30, 1993,  for  facilities 
that  started  construction  after  November 
15, 1990; 

(2)  March  31, 1994  for  facilities  which 
started  construction  before  November  1, 
1990,  and  dispense  more  than  100,000 
gallons  of  motor  fuel  per  month;  and 

(3)  March  31, 1995,  for  facilities 
which  started  construction  before 
November  1, 1990  and  dispense  less 
than  100,000  gallons  of  motor  fuel  per 
month. 

The  State  of  Ohio’s  Stage  II  rules 
became  effective  on  March  31, 1993. 
Therefore.  USEPA  believes  this  time 
schedule  for  implementation  is 
acceptable  since  it  is  in  compliance 
with  the  Federal  requirements. 

(3)  System  Certification 

The  Ohio  rules  mandate  that  all  Stage 
II  vapor  control  systems  used  be 
certified  by  GARB  to  meet  95  percent 
emission  reduction  efficiency,  by 
weight.  The  USEPA  has  specified  in  its 
guidance  documents  that  it  believes  that 
GARB  approved  Stage  II  systems  meet 
the  CAA  requirement  with  no  additional 
efficiency  testing  required.  USEPA 
believes  the  specified  system 
certification  in  the  Ohio  submittal  is 
acceptable. 

(4)  Verification  of  Proper  Installation 
and  Function  of  Stage  II  Vapor  Control 
Systems 

The  Ohio  rules  require  that,  following 
the  installation  of  a  Stage  II  vapor 
control  system,  tests  be  performed  to 
verify  proper  installation  and  function 
of  the  systems  and  requires  systems  to 
be  retested  after  major  facility 
modification.  These  tests  are  a  leak  test, 
a  dynamic  pressure  drop  test,  and  a 
liquid  blockage  test.  The  tests  the  State 
has  adopted  to  verify  proper  installation 
and  function  of  the  systems  are  not  the 
same  tests  that  are  included  in  USEPA’s 


Technical  Guidance — Stage  II  Vapor 
Recovery  Systems  for  Control  of  Vehicle 
Refueling  at  Gasoline  Dispensing 
Facilities.  The  test  procedures  vary 
significantly  from  those  included  in 
EPA’s  Guidance  and,  at  the  time  of  this 
rulemaking,  have  not  been  adopted  by 
the  California  Air  Resources  Board 
(CARB).  USEPA  anticipates  that  the 
tests  Ohio  EPA  has  included  will  be 
approved  by  CARB  in  the  near  future 
and  will  serve  to  accurately  determine 
proper  installation  and  function  of  the 
systems  because  these  tests  are  actually 
updated  versions  of  the  tests  included 
in  USEPA’s  Technical  Guidance 
Document.  However,  if  these  tests  are 
not  approved  by  CARB,  then  Ohio 
would  be  required  to  revise  its  SIP  so 
that  it  does  not  rely  on  these  tests. 

USEPA  finds  this  to  be  acceptable. 

(5)  Recordkeeping  and  Reporting 

Ohio  has  adopted  the  recordkeeping 
items  recommended  in  USEPA’s 
guidance  £md  specifies  that  sources 
subject  to  Stage  II  must  make  the 
following  documents  available  upon 
request: 

(1)  The  quantity  of  gasoline  delivered 
by  the  facility  each  calendar  month; 

(2)  The  results  of  any  verification 
tests; 

(3)  A  log  of  the  date  and  description 
of  all  repair  and  maintenance  work 
performed,  or  any  other  modifications  to 
the  vapor  control  system; 

(4)  A  copy  of  the  most  recent  permit 
to  operate  application  submitted  to 
OEPA; 

(5)  A  copy  of  the  most  recent  permit 
to  operate  issued  by  OEPA;  and 

(6)  Proof  of  attendance  and 
completion  of  the  training  required  by 
OEPA.  The  USEPA  finds  these 
recordkeeping  requirements  acceptable 
since  they  are  in  compliance  with  the 
Federal  requirements. 

(6)  Periodic  Inspection  Requirements 

The  Ohio  submittal  contains  a 
requirement  for  annual  inspections  of 
facilities  subject  to  the  Stage  n  program, 
with  mandatory  follow-up  inspections 
at  noncomplying  facilities.  The 
inspection  will  cover  inspection 
records,  facility  equipment,  and 
functional  testing  of  equipment.  The 
USEPA  believes  these  inspection 
requirements  are  in  compliance  with  the 
Federal  requirements. 

(7)  Enforcement  Compliance 
Mechanisms 

The  Ohio  submittal  describes  the 
measures  that  the  State  will  implement 
to  ensure  facility  compliance  with  the 
program  requirements.  Training  and 
public  education  programs  are  among 
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the  enforcement  activities  that  OEPA 
<  will  undertake.  If  a  facility  is  foimd  to 
be  in  violation  of  any  of  the  program 
requirements,  the  facility  will  be  issued 
a  warning  letter  and  provided  an 
opportunity  to  develop  an  acceptable 
compliance  schedule  that  describes  how 
compliance  will  be  achieved  within  a  30 
day  time  frame.  Failmc  to  develop  an 
acceptable  compliance  schedule  will 
result  in  either  Findings  and  Orders  or 
a  consent  decree/order  being  issued  to 
the  facility.  The  Findings  and  Orders  or 
consent  decree/order  will  include 
appropriate  civil  penalties. 

US^A  recommends  that  the  OEPA 
develop  a  penalty  schedule  that  applies 
speciHcally  to  the  Stage  U  Vapor 
Recovery  Program.  This  schedule 
should  include  fines  and  other  penalties 
that  apply  specific  penalties  for  specific 
violations  at  facilities  failing  to  comply 
with  the  program  requirements  or  to 
maintain  the  vapor  recovery  system. 
These  penalties  would  be  in  addition  to 
any  civil  penalties  resulting  from  a 
Finding  and  Order  or  consent  decree/ 
order.  Otherwise,  a  frcility  could  avoid 
maintaining  its  equipment,  without 
consequence,  until  an  inspector  has 
identified  a  violation,  issued  a  warning 
letter  with  a  30  day  compliance  time 
frame,  and  failed  to  comply  with  the 
terms  of  the  decree  or  order. 

Director’s  Discretion  Provision 

USEPA  was  provided  several 
opportimities  to  comment  on  the  State’s 
draft  rules  while  OEPA  was  developing 
the  regulations  for  implementation  of 
the  Stage  n  vapor  recovery  program.  On 
December  7, 1992,  the  OEPA  Division  of 
Air  Pollution  Control  requested  Region 
5’s  comments  on  draft  language  of 
Paragraph  3745-21-09(DDD)(5).  OEPA 
explained  that  the  paragraph  was 
developed  after  the  public  comment 
period  in  response  to  concerns 
expressed  by  Ohio’s  Joint  Committee  on 
Administrative  Rules  and  Regulations 
(JCARR).  On  December  12, 1992,  R^ion 
5  informed  OEPA  that  the  new  section 
09(DDD)(5)  was  unapprovable,  and 
present^  OEPA  with  an  alternative 
version  of  the  section  which  provided 
that  the  OEPA  Director  may  exercise 
discretion  to  suspend  the  Stage  II 
program  only  in  the  event  that: 

(1)  A  redesignation  request  is 
approved  by  USEPA;  or 

(2)  The  Director  (a)  provides  a 
demonstration  to  USEPA  that  the  Stage 
n  program  in  each  affected  area  is  not 
necessary  to  ensure  the  attainment  and/ 
or  maintenance  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone,  and  (b)  USEPA  approves  such 
denKmstration  through  a  SIP  revision. 


The  final  Stage  n  rules  package 
submitted  by  Ohio  for  approval  on  June 
7, 1993,  did  not  incorporate  the 
language  suggested  by  Region  5,  but 
retained  the  vmapprovable  discretionary 
suspension  provision  from  the 
December  7, 1992,  draft. 

The  SIP  revision  submitted  by  OEPA 
satisfies  all  of  the  criteria  outlined  in 
USEPA  guidance  regarding  the  oversight 
and  enforcement  of  the  Stage  II  program. 
However,  Paragraphs  3745-21- 
09(DDD){5){a)  and  3745-21- 
09(DDD)(5)(b)  jeopardize  the 
enforceability  of  the  Stage  II  vapor 
recovery  program  by  granting  the 
Director  of  OEPA  the  discretion  to 
suspend  the  program  without  first 
seeking  and  obtaining  a  SIP  revision 
(i.e..  Federal  approval).  The 
discretionary  suspension  provision 
poses  an  unacceptable  threat  to 
continuous  Federal  raforceability  of  the 
requirements  of  the  Stage  II  program. 
Therefore,  Paragraph  3745-21- 
09(DDD)(5),  the  paragraph  must  be 
disapproved. 

A  memorandum  from  John  Calcagni, 
then  Director  of  the  Air  Quality 
Management  Division,  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS),  dated  July  9, 1992,  provides 
guidance  on  SIP  submittals  that  are 
determined  to  be  complete,  but  contain 
some  provisions  that  do  meet  the 
requirements  of  the  CAA  and  other 
provisions  that  do  not.  In  those  cases 
where  the  provisions  in  question  are 
separable,  the  guidance  recommends 
partial  approval  of  the  SIP  submittal. 

Ohio  has  informed  the  USEPA,  in  a 
letter  dated  December  9, 1993,  that  the 
State  assents  to  partial  approval  of  its 
Stage  n  program  with  disapproval  of  its 
director’s  discretion  provision. 

Final  Action 

USEPA  is  partially  approving  and 
partially  disapproving  the  State  of 
Ohio’s  Stage  11  vapor  recovery  program. 
The  USEPA  is  only  disapproving 
Para^ph  3745-21-09(DDD)(5).  The 
remainder  of  the  program  is  being 
approved  under  section  110(k)(3)  of  the 
CAA.  Partial  approval  of  the  Stage  11 
program  will  result  in  the  approved 
portions  of  the  State  of  Ohio’s  rules 
being  incorporated  into  the  State’s 
Federally  approved  SIP.  The  USEPA  is 
disapproving  Paragraph  3745-21- 
09(DDD)(5)  of  the  Ohio  rules  since  the 
provision  poses  an  unacceptable  threat 
to  continuous  Federal  enforceability  of 
the  requirements  of  the  Stage  11  vapor 
recovery  program.  Disapproval  of 
Paragraph  2745-21-09(DDD)(5)  is 
intended  to  ensure  that  OEPA  follows 
the  established  procedures  required  by 
title  I  of  the  CAA  for  suspending  the 


program  requirements.  Before 
suspending  the  Stage  II  program  in  an 
affected  area,  OEPA  must  demonstrate 
to  USEPA  that  the  program  is  not 
necessary  in  the  area  to  ensure 
maintenance  of  the  NAAQS  for  ozone. 

Procedural  Background 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
believed  to  be  noncontroversial  and 
USEPA  anticipates  no  significant 
comments  on  them.  The  public  is 
advised  that  this  action  will  be  effective 
December  19, 1994,  unless  notice  is 
received  by  November  21, 1994,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  USEPA 
receives  adverse  comment,  the  direct 
final  rule  will  be  withdrawn  and  ail 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  a  proposed  rule  which  is 
published  in  the  proposed  rule  section 
of  this  Federal  Register.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific . 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  frem  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Riadiation.  The  0MB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Begulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  section  600  et  seq.,  USEPA 
should  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
(5  U.S.C.  603  and  604.)  Alternatively, 
USEPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

This  partial  approval/partial 
disapproval  does  not  create  any  new 
requirements.  Therefore,  I  certify  that 
this  action  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
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Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
CAA  forbids  USEPA  to  base  its  final 
partial  approval/partial  disapproval  of 
Ohio’s  Stage  II  vapor  recovery  program 
on  such  grounds.  Union  Electric  Co.  v. 
USEPA,  427  U.S.  246,  256-66  (1976). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Intergovernmental 
relations,  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Dated:  September  16, 1994. 

Michelle  D.  Jordan, 

Acting  Regional  Administrator. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(104)  to  read  as 
follows: 

§  52.1 870  Identification  of  plan. 
***** 

(c)  *  *  • 

(104)  On  June  7, 1993,  the  Ohio 
Environmental  Protection  Agency 
submitted  a  revision  request  to  Ohio’s 
ozone  SIP  for  approval  of  the  State’s 
Stage  II  vapor  recovery  program.  The 
Stage  II  program  requirements  apply  to 
sources  in  the  following  areas: 
Cincinnati-Hamilton;  cSeveland-Akron- 
Lorain;  and  Dayton-Springfield. 

(i)  Incorporation  by  reference. 

(A)  Ohio  Administrative  Code  rules 
3745-21-09{DDD)(l)-(4),  effective  date 
March  31, 1993. 

[FR  Doc.  94-25970  Filed  10-19-94;  8:45  am) 
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40  CFR  Part  52 

[AL-39-1-6435a;  FRL-50a9-7] 

Approval  and  Promulgation  of 
Implementation  Plans  Alabama: 
Approval  of  Revisions  to  Con.struction 
and  Operation  Permit  Regulations  for 
Synthetic  Minor  Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 
the  Alabama  State  Implementation  Plan 
(SIP)  to  incorporate  rules  for  the 
permitting  of  minor  sources.  On 
December  20, 1993,  the  State  of 
Alabama  through  the  Alabama 
Department  of  Environmental 
Management  (ADEM)  submitted  a  SIP 
revision  fulfilling  the  requirements 
necessary  to  make  the  State’s  minor 
source  operating  permit  prc^^m 
federally  enforceable.  The  submittal 
conforms  with  the  requirements 
necessary  for  a  state’s  minor  source 
operating  permit  program  to  become 
f^erally  enforceable. 

OATES:  This  final  rule  will  be  effective 
December  19, 1994  unless  adverse  or 
critical  comments  are  received  by 
November  21, 1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Joey  LeVasseur,  at  the 
EPA  Regional  Office  listed  below. 

Copies  of  the  documents  relative  to  this 
action  are  available  for  public 
inspection  durii^  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hoiirs  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

Alabama  Department  of 
Environmental  Management,  1751 
Congressman  W.L.  Dickinson  Drive, 
Montgomery,  Alabama  36109. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,,  Atlanta,  Gwrgia 
30365.  The  telephone  number  is  404/ 
347-3555  ext.  4215.  Reference  file 
AL39-1-6435. 

SUPPLEMENTARY  INFORMATION:  On 
December  20, 1993,  the  State  of 
Alabama  through  the  ADEM  submitted 
a  SIP  revision  designed  to  make 
Alabama’s  minor  source  operating 
permit  program  federally  enforceable 
pursuant  to  EPA  requirements  as 
specified  in  a  Federal  Register 
document,  “Requirements  for  the 
preparation,  ad^tion,  and  submittal  of 
implementation  plans;  air  quality,  new 
source  review;  final  rules,’’  (see  54  FR 


22274,  June  28, 1989).  This  voluntary 
SIP  revision  allows  EPA  to  enforce 
terms  and  conditions  of  State-issued 
minor  source  operating  permits,  in 
addition,  operating  permits  that  are 
issued  under  a  state’s  minor  source 
operating  permit  program  that  is 
approved  into  their  SIP  may  provide 
federally  enforceable  limits  to  an  air 
pollution  source’s  potential  to  emit. 
Limiting  of  a  source’s  potential  to  emit 
through  federally  enforceable  operating 
permits  can  afiect  a  source’s 
applicability  to  Federal  regulations  such 
as  title  V  operating  permits.  New  Source 
Review  (NSR)  preconstructicm  permits. 
Prevention  of  Significant  Deterioration 
(PSD)  preconstruction  permits  for 
criteria  pollutants  and  Federal  air  toxics 
requirements  mandated  under  section 
112  of  the  Clean  Air  Act  as  amended  in 
1990  (CAA)  for  air  toxics  which  are  also 
Volatile  Organic  Compmmds  (VOCs). 

Any  existing  soiuce  may  limit  its 
potential  to  emit,  for  purposes  of 
avoiding  title  V  requirements,  up  to  one 
year  after  the  effective  date  of  the 
Alabama  title  V  program.  If,  by  that 
date,  the  source  has  not  obtained  a 
federally  enforceable  permit  limiting  its 
potential  to  emit  imder  the  applicability 
thresholds  of  title  V,  the  source  will 
need  to  submit  a  title  V  permit 
application.  Otherwise,  if  it  is  later 
discovered  that  the  source  does  not 
qualify  for  a  minor  source  operating 
permit,  the  source  may  be  subject  to 
enforcement  actions  for  failure  to 
submit  a  title  V  permit  application. 

However,  for  limiting  the  potratial  to 
emit  air  toxics,  which  are  not  also  VOC 
and  PMIO,  it  is  necessary  for  the  State 
to  make  a  submittal  under  40  CFR  part 
63,  subpart  E  Approval  of  State 
Programs  and  Elelegation  of  Federal 
Authorities.  For  other  mechanisms  that 
may  be  used  to  limit  an  air  pollution 
source’s  potential  to  emit,  see  the 
guidance  document  entitled  “Limitation 
of  Potential  to  Emit  with  Respect  to  title 
V  Applicability  Thresholds”  dated 
September  18, 1992,  from  John  Calcagni, 
Director  of  EPA’s  Air  Quality 
Management  Divisitm,  to  William  A. 
Sprathn,  Director  of  EPA  Region  VII’s 
Air  and  Toxics  Division  and  the 
guidance  document  entitled, 
“Approaches  to  Creating  federally- 
Enforceable  Emissions  Limits”  dated 
November  3, 1993,  firom  John  S.  Seitz, 
Director  of  EPA’s  Office  of  Air  Quality 
and  Planning  Standards  (OAQPS),  to  the 
Air  Division  Directors  for  Regions  1-10. 

In  the  aforementioned  June  28, 1989, 
Federal  Register  document,  EPA  listed 
five  criteria  necessary  to  make  a  state’s 
minor  source  operating  permit  program 
federally  enforceable  and,  therefore, 
approvdble  into  the  SIP.  Prior  to  this 


52916  Federal  Register  /  Vol.  59,  No.  202  /  -Thursday,  October  20,  1994  /  Rules  and  Regulations 


submittal,  Alabama’s  federally  approved 
SIP,  met  four  of  the  five  criteria.  This 
revision  satisfies  the  remaining  criteria 
for  Federal  enforceability. 

Alabama  agrees,  as  part  of  its 
program,  to  provide  EPA  and  the  public 
with  timely  notice  of  the  proposal  and 
issuance  of  such  permits,  and  to  provide 
EPA,  on  a  timely  basis,  with  a  copy  of 
each  proposed  (or  draft)  and  final 
permit  intended  to  be  federally 
enforceable.  This  process  also  provides 
for  an  opportunity  for  public  comment 
on  the  permit  applications  prior  to 
issuance  of  the  final  {>ermit. 

With  the  addition  of  these  provisions, 
Alabama’s  minor  source  operating 
permit  program  satisfles  all  the 
requirements  listed  in  the  June  28, 1989, 
final  rule.  Therefore,  EPA  is  approving 
this  revision  to  the  State  of  Alabama’s 
SIP  making  the  State’s  minor  source 
operating  permit  program  federally 
enforceable. 

Final  Action 

In  this  action,  EPA  is  approving  the 
Alabama  minor  operating  permit 
program.  The  EPA  is  publishing  this 
action  without  prior  proposal  because 
the  EPA  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
December  19, 1994  unless,  by  November 
21, 1994,  adverse  or  critical  comments 
are  received.  If  the  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  December  19, 
1994. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  Ae  provisions  of 
the  1990  Amendments  enacted  on 
November  15, 1990.  The  EPA  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607  (b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 


Appeals  for  the  appropriate  circuit  by 
December  19, 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2)). 

The  0MB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govermnent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Sulfur  oxides. 


Dated:  September  23, 1994. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671q. 

Subpart  B — Alabama 

2.  Section  52.50  is  amended  by 
adding  paragraph  (c)(64)  to  read  as 
follows: 

§  52.50  Identification  of  plan. 

it  it  It  it  It 

(c)  *  *  * 

(64)  Revisions  to  provide  synthetic 
minor  operating  permit  rules  submitted 
by  the  Alabama  Department  of 
Environmental  Management  on 
December  20, 1993. 

(i)  Incorporation  by  reference. 

(A)  Alabama  Department  of 

Environmental  Management  Air 
Division  Administrative  Code,  Chapter 
335-3-4-.10,  -11,  -14,  -15,  and 
Appendix  D,  adopted  November  23, 
1993. 

(ii)  Other  material.  None. 

***** 

[FR  Doc.  94-25938  Filed  10-19-94;  8:45  amj 
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40  CFR  Part  52 

[FL-047-1 -5929a,  052-1-6922a;  FRL-5051- 

3] 

Approval  and  Promulgation  of 
Implementation  Plans,  Florida: 
Approval  of  Addition  to  the  Fiorida 
Administrative  Code  Chapters  17-296 
and  17-297,  Soil  Thermal  Treatment 
Facilities  and  Recodification  of  the 
Florida  Administrative  Code  17-2 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  November  23, 1992,  the 
State  of  Florida  through  the  Florida 
Department  of  Environmental 
Regulation  (FDER)  submitted  revision  to 
the  Florida  Administrative  Code 
(F.A.C.),  chapters  17-296  and  17-297, 
Soil  Thermal  Treatment.  This  revision 
restricts  soil  thermal  treatment  facilities 
to  process  contaminated  soil  as  defined 
in  chapter  17-775,  F.A.C.,  Soil  Thermal 
Treatment  Facilities.  Additionally,  on 
January  11, 1993,  the  recodification  of 
the  F.A.C.,  17-2^was  submitted  to  EPA. 
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This  recodification  merely  renumbers 
the  Florida  State  Implementation  Plan 
(SIP)  to  match  the  F.A.C.  numbering 
system. 

DATES:  This  final  rule  is  effective 
December  19, 1994  unless  someone 
submits  adverse  or  critical  comments  by 
November  21, 1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to: 

Joey  LeVasseur,  Regulatory  Planning 
and  Development  Section,  Air 
Programs  Branch,  Air,  Pesticides  & 
Toxics  Management  Division,  Region 
IV  Environmental  Protection  Agency, 
345  Courtland  Street,  NE.,  Atlanta, 
Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta, 

Georgia  30365. 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joey  LeVasseur,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-2864. 

SUPPLEMENTARY  INFORMATiON: 

Soil  Thermal  Treatment  Facilities 

Soil  thermal  treatment  facilities  in 
Florida  had  been  regulated  by  evolving 
FDER  guidance  which  originally 
allowed  asphalt  plants  to  treat 
contaminated  soil.  Previously,  the 
FDER’s  guidance  set  a  particulate  matter 
(PM)  emission  standard  of  0.08  grains 
per  dry  standard  cubic  foot  corrected  to 
50  percent  excess  air  (gr/dscf  @  50% 
EA),  which  required  a  minimum  of  95 
percent  destruction  of  the  volatile 
organic  compoimds  (VOC),  and  fugitive 
dust  to  be  controlled  through  wetting  of 
the  soil.  This  emission  standard  limited 
the  amount  of  toxic  chemicals  emitted 
through  the  destruction  of  VOC’s  to 
ensure  that  such  emissions  were 
con.sidered  safe  for  the  public.  At  this 


time,  there  are  9  stationary  and  20 
mobile  soil  thermal  treatment  facilities 
with  valid  FDER  construction  or 
operation  permits. 

Because  of  regulatory  inconsistency 
within  the  FDER  guidance,  a  financial 
disadvantage  was  caused  on  the 
facilities  equipped  with  afterburners, 
due  to  the  cost  of  purchasing  and 
operating  air  pollution  control 
equipment.  In  addition,  the  facilities 
operating  without  afterburners  emit 
excessive  amounts  of  VOC  and  toxic 
compounds.  To  correct  this  situation  the 
FDER  initiated  rulemaking  for  these  soil 
thermal  treatment  facilities.  This  rule 
revision  adds  specific  air  pollution 
control  and  performance  standards  to 
replace  the  guidance  that  was  being 
used  by  the  FDER  as  follows.  The 
F.A.C.,  chapters  17-296  and  17-297, 

Soil  Thermal  Treatment  rule  restricts 
soil  thermal  treatment  facilities  to 
process  contaminated  soil  as  defined  in 
chapter  17-775,  F.A.C.,  Soil  Thermal 
Treatment  Facilities.  Petroleum 
contaminants  in  the  soil  that  may  be 
treated  in  these  facilities  are  all  forms  of 
gasoline,  diesel  fuel,  jet  fuel,  kerosene, 
grades  2  through  6  fuel  oils,  crude  oil, 
bunker  C  oil,  residual  oil,  as  well  as 
nonhazardous  petroleum-based 
lubricating,  mineral  and  hydraulic  oils 
containing  no  polychlorinated 
biphenyls  (PCBs).  None  of  these 
petroleum  products  are  classified  as 
hazardous  waste.  The  rule  revises  the 
particulate  matter  emission  standard 
contained  in  the  guidance  to  0.04  grains 
per  dry  standard  cubic  foot.  It  requires 
volatile  organic  compounds  from  the 
soil  to  be  exposed  to  a  minimum 
temperature  of  1,500  degrees  Fahrenheit 
for  a  minimum  length  of  one  second. 
The  rule  also  contains  a  100  parts  per 
million,  by  volume,  diy  basis,  emission 
standard  for  carbon  monoxide  and 
requires  wetting  or  containment  of  the 
treated  soil  to  control  fugitive  dust. 

EPA  has  evaluated  the  FDER’s  Soil 
Thermal  Treatment  Facilities  rule  for 
consistency  with  the  Clean  Air  Act,  EPA 
regulations,  and  EPA  policy,  and  has 
found  that  these  submitted  rules  serve 
to  strengthen  the  Florida  SIP.  The 
addition  of  the  State  of  Florida’s  Soil 
Thermal  Treatment  Facilities  rule  in  the 
Florida  SIP  will  result  in  emissions 
reductions  by  controlling  soil  thermal 
treatment  facilities  which  emit  VOC’s 
and  toxic  air  contaminants. 

Recodification 

On  January  11, 1993,  the  State  of 
Florida  through  the  FDER  submitted  a 
recodification  of  the  F.A.C.,  chapter  17- 
2.  These  rules  were  approved  into  the 
SEP  in  previous  rulein^ngs.  The  EPA 
is  now  merely  approvii^  the 


recodrfication  to  make  the  SIP 
consistent  with  the  numbering  system 
currently  used  by  the  F.A.C. 

EPA  has  not  reviewed  the  substance 
of  the  recodified  regulations  at  this  time. 
These  rules  were  approved  into  the  SIP 
in  previous  rulemakings.  The  EPA  is 
now  merely  approving  the  renumbering 
system  submitted  by  FIffiR.  The  EPA*s 
approval  of  the  renumbering  system,  at 
this  time,  does  not  imply  any  position 
with  respect  to  the  approvability  of  the 
substantive  rules.  To  the  extent  EPA  has 
issued  any  SIP  calls  to  the  State  with 
respect  to  the  adequacy  of  any  of  the 
rules  subject  to  this  recodification,  EPA 
will  continue  to  require  the  State  to 
correct  any  such  rule  deficiencies 
despite  EPA’s  approval  of  this 
recodification. 

Final  Action 

In  this  action,  EPA  is  approving  the 
above  referenced  revisions  to  the 
Florida  SIP.  The  revisions  are  consistent 
with  EPA  policy.  The  EPA  is  publishing 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
December  19, 1994,  unless,  by 
November  21, 1994,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  December  19, 
1994. 

Under  section  307(b)(1)  of  the  CAA, 

42  U.S.C.  7607(b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
December  19, 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
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enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C. 
7607(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  firom  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  2  years.  The 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA’s  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  ftiture 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v,  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  hicorporation 
by  reference.  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 

Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  July  27, 1994. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  K— Florida 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(78)  to  read  as 
follows: 

§  52.520  Identification  of  plan. 
***** 

(c)  *  *  * 

(78)  State  Implementation  Plan  for 
chapters  17-296,  and  17-297,  Soil 
Thermal  Treatment  and  Recodification 
of  the  Florida  Administrative  Code, 
chapter  17-2,  Air  Pollution,  submitted 
by  the  Department  of  Environmental 
Regulation  on  November  23, 1992,  and 
January  11, 1993,  respectively. 

(i)  Incorporation  by  reference. 

(A)  The  following  chapters  of  the 
Florida  Administrative  Code,  effective 
October  15, 1992: 

(1)  17-209,  Local  Air  Pollution 
Programs, 

(2)  17-210,  Stationary  Sources 
General  Requirements, 

(3)  17-212,  Preconstruction  Review, 

(4)  17-252,  Gasoline  Vapor  Control, 

(5)  17-272,  Ambient  Air  Quality 
Standards, 

(6)  17-273,  Air  Pollution  Episodes, 

(7)  17-275,  Air  Quality  Areas, 

(8)  17-296,  Stationary  Sources — 
Emission  Standards, 

(9)  17-297,  Stationary  Sources — 
Emission  Monitoring. 

(B)  Revisions  to  the  following  Florida 
Administrative  Code:  Chapters  17- 
296.200(162),  17-296.415,  table 
297.330-1:  entry  17-296.415, 17- 
297.500(6),  Soil  Thermal  Treatment, 
effective  November  17, 1992. 

(ii)  Other  material.  None. 

(FR  Doc.  94-25972  Filed  10-19-94;  8:45  ami 
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40  CFR  Part  272 
[FRL-5076-81 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  Arizona 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),  the  U.S. 
Environmental  Protection  Agency  (EPA) 
may  grant  final  authorization  to  States 
to  operate  their  hazardous  waste 
management  programs  in  lieu  of  the 
Federal  program.  EPA  uses  Title  40,  part 
272  of  the  Code  of  Federal  Regulations 
(CFR)  to  provide  notice  of  the 
authorization  status  of  State  programs, 
and  to  incorporate  by  reference  those 
provisions  of  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
RCRA  section  3008.  EPA  intends  to 
incorporate  by  reference  the  Arizona 
authorized  State  program  in  40  CFR  part 
272. 

EFFECTIVE  DATES:  This  document  will  be 
effective  December  19, 1994,  unless  EPA 
publishes  a  prior  Federal  Register  (FR) 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  this  action  must 
be  received  by  close  of  business 
November  21, 1994.  The  incorporation 
by  reference  of  certain  Arizona  statutes 
and  regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
December  19, 1994,  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  sent  to  April  Katsura,  U.S.  EPA 
Region  IX  (H-2-2),  75  Hawthorne 
Street,  San  Francisco,  California  94105, 
(415) 744-2030. 

FOR  FURTHER  INFORMATION  CONTACT: 

April  Katsura,  U.S.  EPA  Region  IX  (H- 
2-2),  75  Hawthorne  Street,  San 
Francisco,  California  94105,  (415)  744- 
2030. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  3006  of  RCRA,  42  U.S.C.  6926 
et  seq.,  allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  The  purpose 
of  today’s  Federal  Register  notice  is  to 
incorporate  EPA’s  approval  of  Arizona’s 
base  hazardous  waste  management 
program  and  its  revisions  into  40  CFR 
part  272. 

On  November  20, 1985,  EPA 
published  a  Federal  Register  notice 
announcing  its  decision  to  grant  final 
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authorization  for  the  RCRA  base 
program  to  Arizona  (see  50  FR  47736). 
Effective  October  7, 1991  (see  56  FR 
37290),  September  11, 1992  (see  57  FR 
30905  and  57  FR  41699),  January  22, 

1993  (see  57  FR  54932),  and  December 
27, 1993  (58  FR  57745),  EPA  ^nted  to 
Arizona  additional  authorization. 

Arizona  is  authorized  to  implement 
certain  HSWA  requirements  in  lieu  of 
EPA.  EPA  has  explicitly  indicated  its 
intent  to  allow  such  action  in  Federal 
Register  documents  granting  Arizona 
authorization  effective  October  7, 1991 
(56  FR  37290,  August  6, 1991), 

September  11, 1992  (57  FR  30905,  July 
13, 1992;  57  FR  41699,  September  11, 
1992),  January  22, 1993  (57  FR  54932, 
November  23, 1992),  and  December  27, 
1993  (58  FR  57745,  October  27, 1993). 

EPA  provides  notice  of  its  approval  of 
State  programs  in  40  CFR  part  272,  and 
incorporates  by  reference  therein  the 
State  statutes  and  regulations  that  it  will 
enforce  under  section  3008  of  RCRA. 
This  effort  will  provide  clearer  notice  to 
the  public  of  the  authorized  program  in 
Arizona.  Such  notice  is  particularly 
important  in  light  of  the  Hazardous  and 
Solid  Waste  Act  Amendments  of  1984 
(HSWA),  Public  Law  98-618.  Revisions 
to  State  hazardous  waste  programs  are 
necessary  when  Federal  statutory  or 
regulatory  authority  is  modified. 

Because  HSWA  extensively  amended 
RCRA,  State  programs  must  be  modified 
to  reflect  those  amendments.  By 
incorporating  by  reference  the 
authorized  Arizona  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  authorized  in 
Arizona,  the  status  of  Federally 
approved  requirements  of  the  Arizona 
pro^m  will  be  readily  discernible. 

The  Agency  will  only  incorporate  by 
reference  for  enforcement  purposes 
those  provisions  of  the  Arizona 
hazardous  waste  management  program 
for  which  authorization  approval  has 
been  granted  by  EPA.  Concerning 
HSWA,  some  State  requirements  may  be 
similar  to  HSWA  requirements  that  are 
in  effect  under  Federal  statutory 
authority  in  that  State.  However,  a 
State’s  HSWA-typ>e  requirements  are  not 
authorized  and  will  not  be  codified  into 
the  CFR  imtil  the  Regional 
Administrator  publishes  her  final 
decision  to  authorize  the  State  for 
specific  HSWA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State  analogs. 

Arizona  Authorized  Hazardous  Waste 
Program  . 

To  incorporate  by  reference  the 
Arizona  authorized  hazardous  waste 
program,  EPA  has  added  Subpart  D  to 


40  CFR  p)art  272.  The  State  statutes  and 
regulations  are  incorporated  by 
reference  at  40  CFR  272.151(b)(1);  and 
the  Memorandum  of  Agreement,  the 
Attorney  General’s  Statement  and  the 
Program  Description  are  referenced  at 
40  CFR  272.151(b)  (4),  (5),  and  (6), 
re^ectively. 

The  Agency  retains  the  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RCRA  to  imdertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  enforcement  actions,  the 
Agency  will  rely  on  Federal  sanctions, 
F^eral  inspection  authorities,  and  the 
Federal  Administrative  Procedure  Act 
rather  than  the  State  authorized  analogs 
to  these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference  for  piuq)oses  of 
enforcement  such  p)articular,  authorized 
Arizona  enforcement  authorities. 

Section  272.151(b)(2)  lists  those 
authorized  Arizona  authorities  that  are 
part  of  the  authorized  program  but  are 
not  incorporated  by  reference. 

Some  provisions  of  the  State’s 
hazardous  waste  management  program 
are  not  part  of  the  Federally  authorized 
State  program.  These  non-authorized 
provisions  are  not  p)art  of  the  RCRA 
Subtitle  C  program  because  they  are 
“broader  in  scop»e’’  than  RCRA  Subtitle 
C  (see  40  CFR  271. l(i)).  As  a  result. 

State  provisions  which  are  “broader  in 
scope’’  than  the  Federal  program  are  not 
incorporated  by  reference  for  purposes 
of  enforcement  in  40  CFR  pail  272. 
Section  272.151(b)(3)  of  40  CFR  lists  for 
reference  and  clarity  the  Arizona 
statutory  and  regulatory  provisions 
which  are  “broader  in  scope”  than  the 
Federal  program  and  whidi  are  not, 
therefore,  part  of  the  authorized 
program  being  incorporated  by  reference 
today.  “Broader  in  scope”  provisions 
will  not  be  enforced  by  EPA;  Jhe  State, 
however,  will  continue  to  enforce  such 
provisions. 

On  July  1, 1987,  Arizona  renumbered 
its  hazardous  waste  statutes  while 
transferring  the  statutes  fit>m  Title  36, 
Arizona  Revised  Statutes,  to  Title  49, 
Arizona  Revised  Statutes.  The  table 
immediately  below  provides  the  analogs 
between  the  former  and  renumbered 
provisions  of  the  Arizona  hazardous 
waste  statutes. 


Former  Arizona  provi¬ 
sion  ’  by  section  num¬ 
ber 

Renumbered  Arizona 
provision  2  by  section 
numb^ 

36-2801  . 

49-901 

36-2802  . . 

49-902 

36-2803  . 

38-2804  . 

49-903 

36-2805  . 

49-904 

36-2806  . 

49-905 

36-2821  . 

49-921 

Former  Arizona  provi¬ 
sion  '  by  section  num¬ 
ber 

Renumbered  Arizona 
provision2  by  section 
number 

36-2822  . 

49-922 

49-922.01 

36-2823  . 

49-923 

36-2824  . 

49-924 

36-2825  . 

49-925 

36-2825.01  . 

49-926 

36-2826  . 

49-927 

36-2827  . 

49-928 

49-929 

49-930 

36-2841  . 

49-941 

36-2842  . 

49-942 

36-2843  . 

49-943 

36-2844  . 

49-944 

'  Arizona  Revised  Statutes,  Title  36,  adopt¬ 
ed  effective  July  27, 1983. 

2  Arizona  Revised  Statutes,  Title  49,  Sec¬ 
tions  49-901  through  49-928,  and  49-941 
through  49-944,  amended  effective  July  1, 
1987;  and  Sections  49-929  and  49-930. 
amerxled  effective  July  1 , 1990. 

On  May  29, 1987,  Arizona 
renumbered  its  hazardous  waste  rules 
while  transferring  the  rules  from 
Chapter  8,  Title  9  of  the  Arizona  Official 
Compilation  of  Administrative  Rules 
and  Regulations  to  Chapter  8,  Title  18 
of  the  Arizona  Administrative  Code. 

The  table  immediately  below  provides 
the  analogs  between  the  former  and 
renumbered  provisions  of  the  Arizona 
hazardous  waste  regulations. 


Former  Arizona  provi¬ 
sion  ^  by  section  num¬ 
ber 

Renumbered  Arizona 
provision^  by  section 
number 

R9-8-1801  through 

R1 8-8-201  through 

R9-8-1859  (all  re- 

R1 8-8-259  (all  re- 

served). 

served) 

R9-8-1860 . 

R1 8-8-260. 

R9-8-1861  . 

R1 8-8-261. 

R9-6-1862 . . . 

R1 8-8-262. 

R9-&-1863 . 

R1 8-8-263. 

R9-&-1864  . 

R1 8-8-264. 

R9-8-1865  . 

R1 8-8-265. 

R9-8-1866  (re- 

R1 8-8-266. 

served). 

R9-8-1867  (re- 

R1 8-8-267  (re- 

served). 

served). 

R9-8-1868  (re- 

R1 8-8-268. 

sen/ed). 

R9-6-1869 . 

R1 8-8-269. 

R9-6-1870  . 

R1 8-8-270. 

R9-8-1871  . 

R1 8-8-271. 

R9-8-1872  through 

R1 8-8-272  through 

R9-8-1879  (all  re- 

R1 8-8-279  (all  re- 

served.. 

served). 

R9-8-1880  . 

R1 8-8-280. 

3  Hazardous  Waste  Regulations,  Chapter  8. 
Title  9,  Arizona  Official  Compilation  of  Admin¬ 
istrative  Rules  and  Regulations,  adopted  effec¬ 
tive  July  24, 1984,  amended  effective  June  27. 
1985,  and  amended  effective  August  5, 1986. 

^  Waste  Management  Rules,  Chapter  8, 
Title  18,  Arizona  Administrative  Code,  Sec¬ 
tions  R18-8-201  through  Ria-8-280,  amend¬ 
ed  effective  May  29, 1987. 
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HSWA  PnevlBtans 

As  noted  aibove,  the  Agency  rs  not 
amending  40  CFR  part  272  to  include 
HSWA  requirements  and  prohibition.^ 
that  are  imsaediatedy  effective  in 
Arizona  and  other  States.  Section 
3006(g)  of  RCXA  provides  that  any 
requirement  or  prohihition  of  HSWA 
(including  inapteraenting  regulations) 
takes  effect  in  .^thorized  States  ait  ti»e 
same  time  that  lit  takes  effect  in  non- 
authorized  Steles.  Thus,  EPA  has 
immediate  authority  to  implement  a 
HSWA  requirement  or  prohibition  once 
it  is  effective.  A  HSWA  requirement  or 
prohibition  supercedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  have  been  previou^y 
authorized  by  EPA  (see  50  FR  28702. 

My  1’5. 19«5). 

Because  of  the  vast  nuiriber  of  HSWA 
statutory  and  K^ulatory  requirements 
taking  effect  over  the  next  few  years, 

EPA  expects  that  many  previously 
authorized  and  incorporated  by 
reference  State  provisions  will  be 
affected.  The  States  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
271.21,  and  tbra  to  seek  authorization 
for  those  revisions  pursuant  to  40  CFR 
part  271.  EPA  exf>ects  that  the  States 
will  modify  their  programs  substantially 
and  repeatedly,  fastead  of  amending  40 
CFR  part  272  every  time  a  new  HSWA 
provision  takes  effect  under  the 
authority  of  RCRA  3006(g),  EPA  will 
wait  until  the  State  receives 
authorization  for  its  analog  to  the  new 
HSWA  provisiwi  before  amending  the 
section  of  40  Q^R  part  272  applicable  to 
the  State.  In  the  interim,  persons 
wanting  to  know  whether  a  HSWA 
requirement  or  jMohibition  is  in  effett 
should  refer  to  40  CFR  271. l(j),  as 
amended,  which  lists  each  such 
provision. 

Incorporation  by  reference  of  State 
authorized  programs  in  the  CFR  should 
substantially  enhaace  the  public’s 
ability  to  discern  the  current  status  of 
the  authorized  Stale  program  and  clarify 
the  extent  of  Federal  enforcement 
authority.  This  will  be  particularly  true 
as  more  State  program  revisions 
adopting  HSWA  provisions  are 
authoriwd. 

As  indicated  earlier,  Arizona  is 
authorized  to  implement  cartain  HSWA 
requirements  In  lieu  of  EPA.  EPA  has 
ex^citiy  indicated  its  intenl  to  allow 
such  action  in  Federal  Register 
documeirts  granting  Arizona 
authorization  effective  OcttA)er  7, 1991 
(56  FR  37290,  August  6. 1991), 
Septeuiber  li.  1992  (57  FR  30905.  My 
13. 1992:  57  FR  41699.  September  11. 


19921,  January  22. 1993  (S7  FR  54932. 
November  23,  t992l.  and  'Decen^r  27, 
1993  (58  FiR  57745,  October  27,  1993). 

Certiffcation  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.SC. 
605(b).  I  hereby  certify  that  this  actkna 
will  not  have  a  si^iffcant  economic 
impact  on  a  substantial  number  of  sntali 
entities.  This  action  is  intended  to 
incorpcHate  by  reference  the  decisions 
alrea^  made  to  authorize  Arizona’s 
program  and  has  no  separate  effect  on 
handlers  of  hazardous  w'aslein  the  State 
or  upon  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatary 
flexMlity  analysis. 

Compliance  With  Executive  Order 
12B66 

The  Office  of  Management  and  Budget 
has  exempted  this  role  from  the 
requirements  of  seotioB  6  of  Executi  ve 
Order  12066. 

Paperwork  Reductioa  Act 

Under  the  Paperwork  Reduction  Act, 

44  U.S.C.  3501  ef  seq..  Federal  agencies 
must  consider  ffie  papmrwoik  burden 
imposed  by  any  infonnation  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  role  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

list  af  Subfects  ia  40  CFR  Part  272 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste  transportation, 
Hazardous  waste,  incorporation  by’ 
reference,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Dated:  )une  14, 1994. 

John  Wise, 

Acting  Regioaal  Axknimstrotor. 

For  the  reasons  set  forth  in  the 
preamble,  46  CFR  part  272  is  amended 
as  follow’s: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  fNAHAOEMENT 
PROGRAM 

1.  The  authority  citation  for  part  272 
c:ontinuesto  read  as  follows; 

Authority:  Secs.  2602(a).  3006,  and  7004(b) 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Rcsoutoe  Conservation  and  Recovery 
Act  of  1976,  as  amended.  42  U.S.C.  £912(al 
6926,  and  6974(bl. 

2.  Subpart  O  is  amended  by  adding 
It  272.151 1®  read  as  follows: 


§  272.1 51  Arizona  State-Administered 
Program:  final  Authorization. 

(a)  Pursuant  to  section  3U06(b)  of 
RCRA.  42  U.SiC.  6926(h).  Arizona  has 
ffnal  autliorizatien  tor  the  following 
elements  aes  subnuttod  to  lEPA  in 
Arizona's  base  program  application  for 
final  authorization  which  was  aipprotaid 
by  EPA  effective  sm  Heceinber  4, 1985. 
Subsequent  progrtUQ  revision 
appdications'were  approved  effectk'eon 
October  7, 1991,.  Septentoer  11, 1992. 
January  22, 1993,  and  December  27, 

1993.  Arizona  is  authorized  to 
implement  certain  HSWA  requiremeMts 
in  lieu  of  EPA.  fPA  has  explicitly 
indicated  its  intent  to  aUow  such  action 
effective  onOctc^r  7, 1991,  September 
11, 1992,  January  22, 1993,  and 
Decembetr  27. 1993. 

(i»J  State  Statutes  and  Eieguiatians.il) 
The  Arizona  statutes  and  regulations 
cited  ihi  this  paragr^h  are  ancorporated 
by  referenoe  as  pwt  of  the  hazardous 
waste  management  program  under 
Subtitle  C  Of  RCRA,  42  U,S.C.  6921  Of 

Approved  Arizona  fitatutory 
Requirements  Appf  icalxle  to  the 
Hazardous  Waste  Management  Program.. 
June,  1994. 

fiii)  ^A  Approved  Arizona  Regulatoiy’ 
Reqviremeirts  Applicable  to  the 
Hazardous  Waste  Management  Program. 
June,  1994. 

(2)  The  foLtowing  statutes  and 
regulations  concemiBg  State 
enforcement,  althou^  not  incoiporated 
by  reference,  are  part  of  the  authoriaBd 
State  program: 

(i)  Arizona  Laws  Belatingio 
Envkiorunetttal •Quality,  1992  edition, 
reprinted  from  Arizona  Revised 
Statutes,  Title  49.,  Sections  49-141 
through  49-144;  49-261  through  49- 
265;  49-287;  49-923  tknugh  49-926; 
49-928;  and  49-943. 

(ii)  Arizona  Administrative  Code, 

Title  18.  Chapter  6.  31, 1993, 

Sections  R18-8-260.D;  Rie-6-27l,G 
through  R18-8-271.Q;  and  R-16-6- 
2ao.A  through  Rl8-8-2fM).D. 

(3)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  not 
incorporaled  by  referenoe: 

(i)  Arizona  Jmws  Relating  to 
Environmental  Quality,  1992  .edition, 
reprinted  from  Arizona  Revised 
Statutes,  Title  49,  Sections  49-9G1 
throi^i  49-905;  49-^922.01;  49-927;  49- 
929  tJ^ough  49-942;  and  49-944. 

tii)  Arizona  Administrative  Code, 

Title  18,  Chapter  8,  Mardh  31, 1993, 
Sections  R18-8-261.H;  R18-8-269-.  and 
R18-8-27QH. 

(4)  Memmxmdum  of  Agreeaimt.  The 
Memorandiun  of  Agreement  between 
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EPA  Region  IX  and  the  Arizona 
Department  of  Environmental  Quality, 
signed  by  the  EPA  Regional 
Administrator  on  June  20, 1991,  is 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 

6921  et  seq. 

(5)  Statement  of  Legal  Authority. 
“Attorney  General’s  Statement  for  Final 
Authorization”,  signed  by  the  Attorney 
General  of  Arizona  on  September  13, 
1984,  and  revisions,  supplements  and 
addenda  to  that  Statement  dated 
November  22, 1989,  October  31, 1990, 
and  August  23, 1993  (two  documents) 
are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 

6921  et  seq. 

(6)  Program  Description.  The  Program 
Description  and  any  other  materials 
submitted  as  part  of  the  original 
application  or  as  supplements  thereto 
are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 

6921  et  seq. 

3.  Appendix  A  to  part  272  is  amended 
by  adding  in  alphabetical  order, 
“Arizona”  and  its  listing  to  read  as 
follows: 

Appendix  A  to  Part  272 — Slate 
Requirements 

it  it  it  It  * 

Arizona 

The  statutory  provisions  include: 

Arizona  Laws  Relating  to  Environmental 
Quality,  1992  edition,  reprinted  from  Arizona 
Revised  Statutes,  Title  49,  Sections  49-921, 
and  49-922.  Copies  of  the  Arizona  statutes 
can  be  obtained  from  the  State  Bar  of 
Arizona,  111  West  Munroe,  Suite  1800, 
Phoenix,  Arizona  85003-1742. 

The  regulatory  provisions  include: 

Arizona  Administrative  Code,  Title  18, 
Chapter  8,  March  31, 1993,  Sections  R18-8- 
260.  A  through  R18-8-260.C,  R18-8-260.E 
through  R18-8-260.G;  R18-8-261.A  through 
R18-8-261.H,  Rl8r8-261.J:  R18-8-262;  R18- 
8-263:  R18-8-264;  R18-8-265;  R18-8-266; 
R18-8-268;  R18-8-270.A  through  R18-8- 
270.G,  R18-8-270.1  through  R18-8-270.R; 
and  Rl8— 8— 271.A  through  R18 — 8— 271.E. 
Copies  of  the  Arizona  regulations  can  be 
obtained  from  the  Arizona  Secretary  of  State, 
Publications,  Notary,  Charitable  Solicitation 
&  Telemarketing  Division,  1700  West 
Washington,  7th  Floor,  Phoenix,  Arizona 
85007-2808. 

***** 

(FR  Doc.  94-26023  Filed  10-19-94,  8:45  am] 
BILUNO  CODE:  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7093 

[OR-943-4210-O6;  GP4-229;  WASH-05805] 

Public  Land  Order  No.  3862, 

Correction;  Withdrawal  for  National 
Forest  Roadside  Zone;  Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  will  correct  an 
error  in  the  land  description  in  Public 
Land  Order  No.  3862. 

EFFECTIVE  DATE:  October  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon/  . 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-280- 
7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  hereby  ordered  as 
follows: 

The  land  description  in  Public  Land 
Order  No.  3862  signed  November  2, 
1965,  published  November  9, 1965,  FR 
Doc.  65-12005  is  hereby  corrected  as 
follows: 

On  page  14106,  paragraph  1,  under  T. 
21  N.,  R.  17  E.,  which  reads  “^c.  22, 
NV2NWV4,  SWV4NWV4,  Nwy4SWV4, 
NV2SEV4SWy4  and  SEy4SEy4SWy4;  Sec. 
27,  Ey2SWy4,  Ey2NEy4NWy4  and 
SEy4NWy4;”  is  hereby  corrected  to  read 
“Sec.  22,  Ny2NWy4.  SWy4NWy4, 
V\rt/2SWy4  and  Wy2SEy4SVVy4;  Sec.  27, 
P.yANyz\." 

Dated:  October  5, 1994. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  94-25979  Filed  10-19-94;  8:45  am] 
BILLING  CODE  4310-3S-I> 


43  CFR  Public  Land  Order  7094 
[AK-932-421(M)6;  F-85277] 

Partial  Revocation  of  Secretarial  Order 
dated  July  19, 1941,  as  Modified; 
Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects 
34.88  acres  of  public  land  withdrawn 
for  Air  Navigation  Site  No.  164  at 
Chicken.  This  action  also  allows  the 
conveyance  of  the  land  to  the  State  of 


Alaska,  if  such  land  is  otherwise 
available.  Any  land  that  is  not  conveyed 
to  the  State  will  be  subject  to  the  terms 
and  conditions  of  Public  Land  Order 
Nos.  5179  and  5180,  as  amended,  and 
any  other  withdrawal  of  record. 

EFFECTIVE  DATE:  October  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 

1714  (1988),  and  by  Section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act,  43  U.S.C.  1616(d)(1)  (1988),  it  is 
ordered  as  follows: 

1.  The  Secretarial  Order  dated  July  19, 
1941,  as  modified,  which  withdrew 
public  land  at  Chicken  for  Air 
Navigation  Site  No.  164,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Copper  River  Meridian 

Located  within  Tps.  26  and  27  N.,  R.  18  E., 
described  as  U.S.  Survey  No.  8836. 

The  area  described  contains  34.88  acres. 

2.  The  State  of  Alaska  applications  for 
selection  made  under  Section  6(b)  of  the 
Alaska  Statehood  Act  of  July  7, 1958, 48 
U.S.C.  note  prec.  21  (1988),  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1635(e)  (1988),  become  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Land  not  conveyed 
to  the  State  will  be  subject  to  the  terms 
and  conditions  of  Public  Land  Order 
Nos.  5179  and  5180,  as  amended,  and 
any  other  withdrawal  of  record. 

Dated:  October  5, 1994. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  94-25978  Filed  10-19-94;  8  45  am| 
BILLING  CODE  4310-JA-P 


43  CFR  Public  Land  Order  7095 
[CO-930-4210-06;  COC-064413} 

Withdrawal  of  National  Forest  System 
Land  for  Protection  of  the  Winter  Park 
Ski  Area;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws 
4,975.43  acres  of  National  Forest  System 
land  from  mining  for  50  years  to  protect 
recreational  resources  and  facilities  at 
the  Winter  Park  Ski  Area.  The  land  has 
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been  and  remains  o,pen  tomch  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  "System  land  and  to 
mineral  leasing. 

EFFECTIVE  DATE:  October  20 . 1994. 

FOR  FURTHER  mfORMIATiON  CONTACT: 

Doris  E.iChelius.fiLM,  Colorado  State 
Office.  .2850  Youngfield  Street. 

Lakewood.  Colorado  80215-7076,  303- 
239-3706. 

By  v.irtue  of>the  authority  vested  .in 
the  Secretary  oT;the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  LJ.S.C. 

1714  (19881,  it  istsedered .as  follows: 

1.  Subject  lo  valid  existing  ri^ts,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.SC.  Ch.  2 
(19881)  for  .protection  of  the  Winter  Park 
Ski  Area: 

Sixth  Principal ’Meridian 

Arapaho  National  Forest 

Beginning  at  Corner  No.  1 .  the  South  '/* 

Comer  of  section  33.  T.  I’S.,  R.  75  W.. 
FromComerlslo.  1  by  Metes  and  Bounds. 
Westerly  along  the  south  boundary  of  T.  1  S.. 

R.  75  W.,  1'35:57  chains tosGomer’No.  2; 
South  302.90  chains  to  Comer  No.  3.; 

East  20  chains  to  Comer  No.  4; 

South  40  chains  to  Comer  No.  ’5; 

East  20'Chains  to  Comer  No.  6; 

.South  20  chains  to  Comer  No.  7; 

East  20  chains  to  Comer  No.  8; 

South  40  chains  to  ComeriNo.  9; 

East  80  chains  to  Comer  No.  10; 

North  20  chains  to  Comer. No.  31. 

East  20  chains  toCocner  No.  12: 

North  20  chains  to  Comer  No.  13.. 

East  40  chaiins  to  Comer  No.  14: 

North  20  chainsto  Comer  No.  15. 

East  60  dhainsto  Comer'No.  16; 

North  approximately  25.68  chainsto ’Comer 
No.  17; 

South  80°  West  J09.37  chains  to  Corner  No 
18; 

North  10°  West  160  chains  to  Comer  No.  19. 
North  64  chains  to  Comer  No.  20; 

North  70°  East  66  chains  to’Comer  No.  21; 
North  20° 'West  96  chains  to  Corner  No.  1  .  at 
the  True  Point  of  Beginning 
The  area  describetl  contains  4.975.43  acres 
of  National  Forest  System  Land  in  Grand 
fu^iunty 

2.  The  withdrawal  mack:  by  tliis  order 
does  not  alter  the  applicability  of  those 
pubdtc  land  laws -governing  the  .use  of 
Naticmal  Forest  System  lanid  .under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  fiom  the  .effective  date  of  this 
order  .unless,  as  a  result  of  a  review 
conducted  befrjre  the  mepiration  date 
pursuant  to  Section  204(.f)  of  .the  Federal 
Land  and  Policy  and  Management  Art 


of  1976,  43  •U.SjC.  iL7a4(J)(it988l,the 
Secretary  determines  that  the 
withdrawal;8hBU.be<extended. 

Dated:  October  5, 1994. 

Bob  Armstrong, 

AsitiHtunt  Seewtaryeffhe  Interior. 

IFR  Doc.  94-26040  Filed  10-19-94:  845  am) 
BILUNG  CODE  431(Ki8-P 


43  CFR  Public  Land  Order  7096 

(A2-^30-4210-06:  A2A-2831] 

Revocation  of  Public  Land  Order  No. 
5023;  Arizona 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  in  its 
entirety  a  pdblic  .land  order  which 
w'ithdrew  140.46  acres  of  public  land  for 
the  Department  of  tlie  Air  Force  in 
connection  with  its  Titan  Missile 
program.  The  land  .is  no  longer  needed 
by  the  Department  idf  . the  Air  Force.  "This 
action  will  open  ilhe  land  to  surface 
entry  and  .-mining.  The  land  has  been 
and  will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  iNovember  21, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Mezes,  BLM  Arizona  State 
P.O.'Box  16563,  Phoenix,  Arizona 
85011, 602-650-0509. 

•By  virtue  of  the 'authority  vested  in 
the  Secretary  of  the  Interior  ly  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.SXI. 

1714  (1986),  it  is  ordered  as  follows: 

1.  Public  Land  "Order  No.  5023,  which 
withdrew  140.46  acres  of  public  land  Tor 
the  Department  of  the  Air  Force,  is 
hereby  revoked  in  its  entirety  as  it 
affects  the  following  described  land: 

Gila  and  Salt  River  Meridian 
T  15S..R.  H  E., 

Sec.  19,  let  4; 

Sec.  30,  lots  2  and  5. 

The  area  descrilied  contains  140.46  acnis  in 
I’ima  Ck)unty. 

2.  At  10  a.m.  on  November  21, 1994, 
the  land  will  be  opened  to  the  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  ri^ts,  the 
provisions  of  existing  withdrawrals, 
other  segregations  of  record,  and  the 
requirements  of  .applicable 'law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  November  2(1, 1994,  shall <be 
c:onsidered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shal  1  he  considered  sin  the  order  of 
filing. 

3.  At  10. am.  OB  November  21, 1994, 
the  land  wiUbenipenedto:kK:ation  and 
entry  tinde.rthe  United  (States  mvining 


laws,  subjeettovafid  listing  rights,  the 
provisions  ofseacisting  withdrawais. 
other  segregations  af^tecoEd.  andUhe 
requirements  vof  applicable 'low. 
Appropdation  .of  anyofthe  land  t 
described  an  this  .order  under  the 
general  mining  laws.prior.to  the>date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.B.C.  38  (1988).  shall  vest  no 
rights  against  the 'United  States.  Acts 
required  to  e.stablish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  -not  intervene  m 
di.spate8  bet  ween  rival  locators  over 
possessory  rights  since  Congress ‘has 
provided  for.such  deternunations  in 
local  courts. 

:Dati!d:iCj)ctHtK;r'S.  1994 
Bob  Armstrong, 

Assistant  Secretary  offhe'lirterior. 

IFR  Doc.  94-26041  Filed  10-T9-!W;  845  anil 
BILLING  CODE  4310-32-e 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  941088-4288;  I.D.  092394^ 

RIN  0648-AG33 

Taking  and  Importing  of  Marine 
Mammals 

AGENCY:  National  Marine 'Fisheries 
Service  (NMFS) ,  Nationdl  Oceanic  and 
Atmospheric  AdTninistrafion'tNOAA), 
Commorc.e. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rifle  to 
c:odify  Federal  District  Court  orders 
prohibiting  the  deployment  of  any 
purse-seine  net  on  or  the  encirdlement 
with  any  purse  seine  net  of  any  school 
of  dolphins  within  a  defined  area  of  the 
eastern  tropical  Pacific  Ocean  (ETR) 
when  any  offshore  spotted  dolphin 
[Stenella  attenuata)  is  db.served  prior  lo 
the  release  of  the  net  skiff.  This 
prohibition  will. result  in  reduced 
mortality  of  ofishore  spotted  .dolphins  as 
a  result  of  purse  seine  fishing  in  tlie 
ETP.  This  rule  also  makes  a  technical 
correction  to  scientific  names 
inadvertently  transposed  in  a  previous 
rule. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  October  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  Dana  S.  Wilkes,  310-980-4015. 
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SUPPLEMENTARY  INFORMATION:  On 
November  1, 1993,  NMFS  published  a 
final  rule  declaring  the  northeastern 
stock  of  offshore  spotted  dolphin 
[Stenella  attenuata)  to  be  depleted  (58 
FR  58285;  November  1, 1993),  imder 
section  3(1)  of  the  Marine  Mammal 
Protection  Act  (16  U.S.C.  1362(1)).  On 
January  27, 1994,  the  U.S.  District  Court 
for  the  Northern  District  of  California  in 
the  case  of  Earth  Island  Institute  v. 
Brown,  No.  C  88-1380  TEH,  enjoined 
NMFS,  effective  immediately,  ^m 
permitting  any  incidental  taking  of  any 
northeastern  offshore  spotted  dolphin  in 
the  ETP.  The  Court  further  order^ 

NMFS  to  issue  regulations  to  prohibit 
the  encirclement  of  any  school  of 
dolphins  where  an  official  U.S.  or  Inter- 
American  Tropical  Tuna  Commission 
(lATTC)  observer  observes  any 
northeastern  offshore  spotted  dolphin  in 
the  school  prior  to  the  release  of  the  net 
skiff.  In  compliance  with  the  order, 
NMFS  notified  the  U.S.  tuna  fleet  on 
January  31, 1994,  that  sets  on  schools  of 
dolphins  containing  any  offshore 
spotted  dolphins  were  prohibited, 
effective  immediately,  in  the  area  north 
of  5®  N.  lat.,  and  east  of  120®  W.  long. 

In  further  compliance  with  provisions 
in  the  Court  order  to  minimize  the 
taking  of  northeastern  offshore  spotted 
dolphins,  on  February  4, 1994,  NMFS 
extended  the  prohibition  to  prohibit  the 
taking  of  all  offshore  spotted  dolphins 
in  the  ETP  (59  FR  8417), 

The  Court  ordered  the  parties  to 
devise  a  means  to  minimize  the  taking 
of  dolphins  belonging  to  the 
northeastern  stock  along  the 
geographical  boundary  separating  them 
from  other  stocks.  Because  the  parties 
were  unable  to  agree  on  the  size  of  the 
geographic  area  that  would  be  needed  to 
minimize  the  taking,  they  resubmitted 
this  issue  to  the  Court  and  asked  that  it 
determine  the  geographic  range  where 
the  prohibition  would  apply.  NMFS  also 
requested  that  the  Court  provide  time 
for  it  to  publish  the  regulations 
implementing  the  order  after  resolution 
of  this  issue. 

On  August  24, 1994,  with  a 
subsequent  technical  correction  on 
September  19, 1994,  the  Court  amended 
its  order  of  January  27,  and  specified 
that  the  prohibition  applied  only  in  the 
area  from  40®  N.  lat.  to  5®  N,  lat.,  and 
from  120®  VV.  long,  to  the  coastline  of 
Central  and  South  America.  This  area 
had  been  described  by  experts  in 
documents  filed  with  the  Court  as  the 
primary  region  for  the  northeastern 
stock  of  offshore  spotted  dolphins.  The 
Court  also  ordered  NMFS  to  issue  final 
regulations  within  30  days  of  the 
September  19  order,  prohibiting  the 
encirclement  of  any  school  of  dolphins 


within  the  boundary  region  where  an 
official  U.S.  or  LATTC  (4>server  (Serves 
any  offshore  spotted  dolphin  in  the 
school  prior  to  the  release  of  the  net 
skiff. 

NMFS  issues  this  final  rule  to  codify 
the  Court  orders.  The  orders  and  rule 
make  it  unlawful  for  any  person  or 
vessel  subject  to  the  Jurisdiction  of  the 
United  States  intentionally  to  deploy  a 
purse  seine  net  on,  or  to  encircle  with 
a  purse  seine  net,  any  school  of 
dolphins  in  the  area  from  40®  N.  lat.  to 
5°  N.  lat.,  and  from  120®  W.  long,  to  the 
coastline  of  Central  and  South  America 
in  which  any  offshore  spotted  dolphin 
[Stenella  attenuata)  are  observed  in  the 
school  prior  to  the  release  of  the  net 
skiff.  Consistent  with  the  existing 
regulatory  language  prohibiting  sets  on 
eastern  spinner  and  coastal  spotted 
dolphins,  the  rule  provides  that  any 
observation  of  any  offshore  spotted 
dolphin  in  a  school  of  dolphins 
establishes  the  obligation  not  to  deploy 
a  net  on,  or  to  encircle  with  a  net,  the 
school.  NMFS  considers  this  prohibition 
on  encircling  northeastern  offshore 
spotted  dolphins  as  a  U.S.  marine 
mammal  program  element  which  a 
foreign  nation  must  include  in  its 
marine  mammal  protection  program  in 
order  for  that  program  to  be  comparable 
to  the  U.S.  program,  as  required  by 
section  101(a)(2)(B)  of  the  MMPA. 

This  rule  also  m^es  a  technical 
correction  to  50  CFR 
216.24(d)(2)(i)(A)(2),  where  the 
scientific  names  for  coastal  spotted 
dolphin  [Stenella  attenuata)  and 
northern  tropical  striped  dolphin 
[Stenella  coeruleoalba)  were 
inadvertently  transposed. 

Classification 

This  rule  implements  a  Court  order 
and  does  not  involve  the  exercise  of 
agency  discretion  and,  therefore,  under 
5  U.S.C.  553(b)(B)  good  cause  exists  to 
waive  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act,  as  such  procedures  are 
unnecessary.  Further,  in  that  this  rule 
implements  a  Court  order  already  in 
effect,  good  cause  exists  under  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delay  in 
effective  date.  Because  the  revision  of 
216.24(d)(2)(i)(A)(2)  only  makes  a 
technical  correction,  it  is  unnecessary  to 
provide  notice  and  public  comment,  or 
to  delay  for  30  days  the  effective  date. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Penalties,  Reporting  and 


recordkeeping  requirements. 
Transportation. 

Dated:  October  14, 1994. 

Gary  C.  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 

50  CFR  Part  216  is  amended  as  follows: 

PART  21&-REGULATfONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361  etseq.,  unless 
otherwise  noted. 

2.  Section  216.24  is  amended  by 
revising  paragraphs  (d)(2)(i)(A)  (2)  and 
(3)  to  read  as  follows: 

§  216.24  Taking  and  related  acts  inddemal 
to  commercial  fishing  operations. 
***** 

(d)  *  *  * 

(2)  *  *  * 

(1)  *  *  * 

(A)  *  *  • 

(2)  The  total  number  of  mortalities  of 
coastal  spotted  dolphin  [Stenella 
attenuata)  shall  not  exceed  250,  and  the 
total  number  of  mortalities  of  northern 
tropical  striped  dolphin  [Stenella 
coeruleoalba)  shall  not  exceed  429, 
during  any  year;  and 

(3)  No  purse  seine  net  may  be 
deployed  on  or  used  to  encircle  any 
school  of  dolphins  in  which  any  eastern 
spinner  dolphin  [Stenella  longirostris), 
coastal  spotted  dolphin  [Stenella 
attenuata),  or,  in  the  area  from  40®  N. 
lat.  to  5®  N.  lat.  and  from  120®  W.  long, 
to  the  coastline  of  Central  and  South 
America,  any  offshore  spotted  dolphin 
[Stenella  attenuata),  are  observed  in  the 
school  prior  to  the  release  of  the  net 
skiff. 

***** 

[FR  Doc.  94-25997  Filed  10-17-94;  3:41  pm| 
BILLING  CODE  3510-22-W 

50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  101294A] 
Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Seh^ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  the  directed 
fishing  for  Pacific  ocean  perch  in  the 
Eastern  Regulatory  Area  in  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  use  the  total  allowable  catch  (TAC) 
for  Pacific  ocean  perch  in  this  area. 
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EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  October  19, 1994,  until 
December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA 

exclusive  economic  zone  is  managed 
by  the  Secretary  of  Commerce  according 
to  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 

§  672.20(c)(l)(ii)(B),  the  annual  TAG  for 
Pacific  ocean  perch  in  the  Eastern 
Regulatory  Area  was  established  by  the 
final  1994  specifications  of  groundfish 
(59  FR  7647,  February  16, 1994)  as  1,265 
metric  tons  (mt).  At  the  same  time,  the 
directed  fishery  for  Pacific  ocean  perch 
in  the  Eastern  Regulatory  Area  was 
closed  imder  §  672.20(c)(2)(ii)  in  order 
to  reserve  amounts  anticipated  to  be 
needed  for  incidental  catch  in  other 
fisheries  (59  FR  7647,  February  16, 
1994).  NMFS  has  determined  that  as  of 
October  1, 1994, 1,139  mt  remain 
unharvested. 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that  the  1994  TAG  for 
Pacific  ocean  perch  in  the  Eastern 
Regulatory  Area  has  not  been  reached. 
Therefore,  NMFS  is  terminating  the 
previous  closure  and  is  opening 


directed  fishing  for  Pacific  ocean  perch 
in  the  Eastern  Regulatory  Area,  effective 
at  12  noon,  A.l.t.,  October  19, 1994. 

All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  ft-om  review  under 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  14, 1994. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  94-25962  Filed  10-19-94;  8:45  am) 
BiLUNG  CODE  351&-22-F 


50  CFR  Part  685 
p.D.  012694F] 

Pelagic  Fisheries  of  the  Western 
Pacific  Region;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  the 
amendatory  instructions  for  a  rule 
published  in  the  Federal  Register  of 
May  25, 1994.  The  regulations 
implemented  Amendment  7  to  the 
Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacific 
Region. 


EFFECTIVE  DATE:  0001  hours  Hawaii 
time,  June  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  310-980-4034. 

SUPPLEMENTARY  INFORMATION:  Sections 
685.15  and  685.17  were  published 
originally  in  the  October  16, 1991, 
Federal  Register,  effective  from  October 
10, 1991,  through  April  22, 1994.  On 
May  25, 1994,  when  NMFS  revised 
these  sections,  NMFS  inadvertently 
used  the  amendatory  instruction  term 
“revised.”  NMFS  should  have  used  the 
term  “added,”  since  by  that  time  the 
effectiveness  of  those  sections  had 
expired. 

Correction  of  Publication 

The  publication  on  May  25, 1994  (59 
FR  26979)  (I.D.  012694F1,  FR  Doc.  94- 
12536,  is  corrected  as  follows: 

§685.15  [Corrected] 

1.  On  page  26984,  in  the  first  column, 
amendatory  instruction  8.  and  on  the 
same  page,  in  the  middle  column, 
amendatory  instruction  9.,  respectively, 
are  corrected  to  read  as  follows: 

8.  Section  685.15  is  added  to  read  as 
follows: 

9.  Section  685.17  is  added  to  read  as 
follows: 

Dated:  October  14, 1994. 

Charles  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Service. 

[FR  Doc.  94-25960  Filed  10-17-94;  9:57  am) 
BILUNG  CODE  3510-22-W 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persorts  an  opporturtity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  315 
RIN  3206-AG22 

Career  arfd  Career-Cortdittonal 
Employnent 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

SUMMARY;  The  Office  of  Personnel 
Management  (OPM)  proposes  to  rm'ise 
requirements  of  the  career-conditional 
employment  system  concerning 
reinstatement,  career  tenure,  and 
probation.  Consistent  with 
recommendations  of  the  National 
Performance  Review,  these  proposals 
would  deregulate  and  simplify  the 
appointment  system.  These  proposals 
would  drop  the  time  limit  on 
reinstatement  eligibility,  link  career 
tenure  to  completion  of  probation 
instead  of  3  years  of  service,  and  clarify 
probationary  period  requirements. 
DATES:  Comments  must  be  submitted  on 
or  before  December  19, 1994. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein, 
Associate  Director  for  Career  Entry, 
Office  of  Personnel  Management,  Room 
6F08, 1900  E  Street  NW,  Washington, 
DC  20415  (FAX  202-606-2329). 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Edwards  on  reinstatement  and  career 
tenure.  Raleigh  Neville  on  probation. 
Both  may  be  reached  at  202-606-0830; 
FAX  202-606-2329. 

SUPPLEMENTARY  INFORMATICN:  The 
National  Performance  Review  (NPR)  has 
recommended  changes  in  the  way  the 
Government  operates.  One 
recommendation  was  to  deregulate  and 
decentralize  the  personnel  system  to 
give  agencies  more  authority  over 
hiring.  Consistent  with  the  NPR 
recommendatifHis,  these  proposals 
would  simplify  the  career  tenure, 
probation,  and  reinstatement  aspects  of 
the  career-conditional  appointment 
system. 


A  specific  NPR  recommendation  was 
to  abolish  the  Federal  Personnel  Manual 
(FPM).  When  this  was  done  in 
December  1993,  FPM  Chapter  315  was 
provisionally  retained  through 
December  1994  to  enable  OPM  to  issue 
regulations  to  replace  needed 
instructions  found  only  in  the  FPM. 
Rather  than  transfer  existing  rules  from 
the  FPM  to  the  CFR,  OPM  {HX>poses  to 
simplify  requirements. 

Career-Conditional  Appointment 
System 

The  Federal  career-cmditional  system 
is  close  to  40  years  old.  Because  it  was 
created  to  meet  the  needs  of  another  era, 
many  aspects  of  the  system  are 
outdated.  For  example,  major  concerns 
in  designing  the  system  were  two 
provisions  of  the  now  expired  “Whitten 
Amendment”  (section  1310  of  Pub.  L. 
82-253,  November  1, 1951).  One 
provision  was  a  Govemmentwide 
ceiling  on  permanent  employees  and 
another  was  a  requirement  that 
appointments  be  made  on  a 
nonpermanent  basis.  Thus,  the  length  of 
the  career-conditional  period  was  made 
to  be  flexible  so  it  could  be  extended 
beyond  3  years  if  the  permanent 
workforce  became  larger  than  permitted 
by  law. 

Today,  however,  both  career  and 
career-conditional  employees  are 
counted  as  permanent,  and  the  idea  of 
a  varying  service  requirement  for  career 
tenure  no  longer  fits  our  firamework. 
Other  than  the  probationary  period, 
there  are  only  two  differences  between 
career  and  career-conditional 
appointments.  First,  non-veteran  career- 
conditional  employees  have  a  3-year 
reinstatement  eligibility.  Other 
employees  have  no  time  limit.  Second, 
in  a  reduction  in  force,  career 
employees  who  are  not  serving 
probation  have  higher  standing  than 
career-conditional  employees  have. 

The  basic  purpose  of  the  tenure 
system  has  changed  too.  The  original 
intent  was  that  an  employee  would  gain 
the  full  benefits  of  the  system  only  after 
working  continuously  in  the  career 
system  for  a  certain  period.  A  lengthy 
continuous  service  requirement, 
however,  is  too  burdensome  in  today’s 
society  where  workers,  many  of  whom 
are  from  dual  income  families,  are 
highly  mobile  and  subject  to  relocation 
(which  often  results  in  breaks  in  service 
in  Federal  careers).  Furthermore,  over 


the  years,  we  have  added  exceptions 
and  new  rules  to  accommodate 
changing  employment  conditions.  In  the 
process,  the  body  of  rules  for  career 
tenure  has  become  complex. 

The  relationship  of  probation  and 
career  tenure  is  also  a  confusing  as|)ect 
of  the  appointment  system.  Most 
individuals  view  completion  of  the 
probationary  period  as  the  most 
significant  change  in  an  employee’s 
status.  Once  employees  complete 
probation,  they  acquire  the  adverse 
action  rights  under  5  CFR  part  432  and 
752.  Despite  having  these  ri^ts,  most 
employees  continue  for  an  additional  2 
years  as  career-conditional  before 
reaching  career  tenure. 

Career  Tenure 

Currently,  5  CFR  315.201(a)  requires  3 
years  of  creditable  service  for  an 
employee  to  receive  a  career 
appointment.  Section  315.201(b) 
provides  that  OPM  will  public  in  the 
FPM  the  conditions  under  which 
service  may  be  credited  in  meeting  the- 
3 -year  requirement. 

These  conditions  ate  in  subcdiapter  2 
of  the  provisionally  retained  FPM 
Chapter  315.  An  employee’s  3-year 
period  of  service  must  begin  with  one  of 
16  different  categories  of  employment, 
be  substantially  continuous  (with  nine 
categories  of  exceptions),  and  total  3 
years  (with  special  rules  for  less  than 
full-time  service,  credit  for  time  in 
nonpay  status  in  four  situations,  credit 
for  time  off  the  rolls  in  six  situations, 
and  credit  for  certain  intervening 
service  in  seven  situations).  As  a  result, 
making  a  determination  of  an 
employee’s  eligibility  for  career  status 
can  be  confusing  and  time  consuming. 

To  simplify  these  rules  and  to  link 
career  employment  to  the  significant 
event  of  completing  probation,  OPM 
proposes  that  acqmsition  of  career 
tenure  rest  on  completion  of  the 
probationar>’  period.  Generally,  an 
individual’s  first  permanent 
appointment  in  the  competitive  service 
would  be  a  career-conditional 
appointment.  Upon  completion  of 
probation  as  provided  in  5  CFR  315, 
subpart  H,  the  employee  would 
automatically  become  a  career 
appointee.  (Certain  authorities 
specifically  exempt  appointees  firom 
probation.  Individuals  employed  under 
these  authorities  would  be  hired  under 
career  appointment.  Example: 
employees  noncompetitively  converted 
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from  a  Veterans  Readjustment 
Appointment  to  the  competitive  service 
are  not  subject  to  probation,  so  they 
would  be  converted  to  a  career 
appointment  upon  satisfying 
requirements.) 

At  present,  the  probationary  period  on 
appointment  is  1  year.  However,  the 
National  Performance  Review  and  the 
National  Partnership  Coimcil  have 
recommended  that  legislation  be  sought 
to  enable  probationary  periods  to  be  set 
for  up  to  3  years,  based  on  the 
requirements  of  the  position.  Therefore, 
this  proposal  anticipates  that  at  some 
time  in  the  future,  employees  may  be 
subject  to  differing  probationary  periods 
and  may  acquire  career  tenure  after 
varying  periods. 

OPM  recognizes  that  this  proposal  to 
simplify  the  appointment  system  could 
impact  the  outcome  of  any  reduction  in 
force  (RIF).  This  is  because  tenure  is  one 
of  the  four  factors  required  by  law  to 
determine  retention  stemding  in  a  RIF. 
Under  this  proposal,  employees  would 
acquire  career  tenure  and  move  to 
tenure  group  I,  the  highest  tenure  group, 
sooner  than  they  do  imder  current  rules. 
This  would  result  in  relatively  fewer 
employees  in  tenure  group  II  than  there 
are  now,  reducing  opportunities  for 
tenure  group  I  employees  to  displace,  or 
bump,  employees  in  lower  tenure 
groups.  If  this  proposed  rule  is  adopted, 
OPM  would  make  the  change 
mandatory  for  all  RIF  actions  effective  6 
months  after  publication  of  the  final 
rule. 

Under  this  proposal,  current  career- 
conditional  employees  who  have 
completed  probation  would  be  changed 
to  a  career  appointment.  Upon 
reinstatement,  a  former  career- 
conditional  employee  who  had 
completed  probation  would  be 
reinstated  to  a  career  appointment;  if 
probation  had  not  been  completed, 
reinstatement  would  be  to  a  career- 
conditional  appointment.  In  revising 
§  315.201(c),  we  dropped  the  term 
“conversion”  as  redundant;  this  term 
simply  indicates  that  an  employee  was 
changed  from  one  type  of  appointment 
to  another  appointment,  without  a  break 
in  service,  while  on  the  rolls  of  the  same 
agency. 

5  CFR  2.2(a)(2)  provides  that  a  current 
or  former  career  employee  who  is 
appointed  from  a  register  must  be  given 
a  career  appointment,  even  if  subject  to 
a  probationary  period.  (Therefore,  OPM 
is  not  proposing  any  change  in  the 
teniuB  groups  defined  in  the  reduction 
in  force  rules  at  5  CFR  351.501(b).)  Rule 
2.2(a)(2)  can  be  amended  only  by 
Executive  order.  OPM  welcomes 
comments  on  whether  it  should  seek  an 
amendment  to  this  provision  so  that  all 


current  or  former  career  employees  who 
are  reappointed  subject  to  probation 
would  be  hired  as  career-conditional 
employees.  This  would  not  lessen  their 
rights  since,  even  now,  current  and 
former  career  employees  who  accept  an 
appointment  with  a  probationeiry  period 
are  placed  in  the  same  tenure  group 
with  career-conditional  employees. 

Probationary  Period 

OPM  proposes  to  clarify  basic 
requirements  of  the  probationary  period 
for  new  appointments,  and  for  new 
supervisors  and  managers.  The 
following  changes  are  proposed: 

Section  315.801  would  clarify  that 
family  members  appointed  under 
Executive  Order  12721  are  required  to 
serve  probation  and  that  Postal  Career 
employees  who  transfer  to  the 
competitive  service,  without  having 
completed  1  year  of  service,  serve  Ae 
remainder  of  the  1  year  in  their  new 
agencies  as  probationers. 

Section  315.802  would  clarify  that 
agencies  may  not  extend  the 
probationary  period  beyond  1  year  and 
specify  how  prior  and  other  service  is 
credited  towards  the  completion  of 
probation.  OPM  may  not  permit 
agencies  to  extend  probation  beyond  1 
year  or  impose  it  at  agency  discretion 
because  the  OPM  General  Counsel  has 
advised  that  such  an  extension  would 
be  inconsistent  with  the  adverse  action 
protections  and  procedures  under 
current  law  that  are  afforded  to 
employees  who  have  completed  1  year 
of  current  continuous  service. 
Legislation  is  needed  for  longer 
probationary  periods. 

Section  315.804  would  clarify  when 
the  probationary  period  ends  and  when 
a  separation  must  be  effected. 

Section  315.902  refers  the  reader  to 
the  FPM,  which  referenced  the 
Supervisory  Grade  Evaluation  Guide 
(SGEG).  The  SGEG  was  replaced  by 
General  Schedule  Supervisory  Guide  in 
April  1993. 

Section  315.906  would  clarify  the 
crediting  of  various  service  toward 
completion  of  probation  for  new 
supervisors  and  managers. 

Section  315.907  would  clarify  what 
happens  when  an  employee  takes  a 
downgrade  to  enter  a  supervisory  or 
managerial  position  and  fails  to 
complete  probation. 

Reinstatement  Eligibility 

Currently,  5  CFR  315.401  places  a  3- 
year  limit  on  the  reinstatement 
eligibility  of  a  nonpreference  eligible 
who  previously  served  under  a  career- 
conditional  appointment. 
(Reinstatement  eligibility  permits  an 
individual  to  be  re-hired  without 


competing  in  a  competitive  civil  service 
exeunination.)  Subchapter  3  of  the 
provisionally  retained  FPM  Chapter  315 
authorizes  agencies  to  extend  this  limit 
based  on  any  of  14  different  activities  of 
a  former  employee,  such  as  excepted 
employment  or  education  which  gave 
the  individual  valuable  training  for  the 
job  to  be  filled.  (Career  employees  and 
preference  eligible  career-conditional 
employees  already  have  unlimited 
reinstatement  eligibility.) 

To  simplify  the  appointment  system, 
OPM  proposes  to  drop  the  time  limit  on 
reinstatement  eligibility  so  that  any 
individual  who  served  under  career- 
conditional  appointment  could  be 
rehired  at  any  time.  This  change  also 
recognizes  the  difficulties  encountered 
by  spouses  subject  to  relocation  (such  as 
spouses  of  members  of  the  Armed 
Forces)  due  to  the  current  3-year  limit 
and  that,  in  the  future,  individuals  may 
have  few’er  opportunities  to  exercise  a 
reinstatement  eUgibility  in  a  shrinking 
Federal  Government.  Dropping  the  time 
limit  will  enable  them  to  exercise  their 
eligibility  at  any  time. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  pertains  only  to  Federal 
employees  and  agencies. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12865. 

List  of  Subjects  in  5  CFR  Part  315 

Government  employees. 

U.S.  Office  of  Personnel  Management 
James  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
part  315  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  315— CAREER  AND  CAREER- 
CONDITIONAL  EMPLOYMENT 

1.  The  authority  citation  for  part  315 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301,  3302;  E.O. 
10577,  3  CFR,  1954-1958  Comp.,  page  218, 
unless  otherwise  noted. 

Secs.  315.601  and  315.609  also  issued 
under  22  U.S.C.  3651  and  3652. 

Secs.  315.602  and  315.604  also  issued 
under  5  U.S.C  1104. 

Sec.  315.603  also  issued  under  5  U.S.C. 
8151. 

Sec.  315.605  also  issued  under  E.O.  12034, 
3  CFR,  1978  Comp.,  p.  111. 

Sec.  315.606  also  issued  under  E.O.  11219, 
3  CFR,  1964-1965  Comp.,  p.  303. 
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Sec.  315.607  also  issued  under  22  U.S.C. 
2506. 

Sec.  315.608  also  issued  under  E.0. 12721, 

3  CFR,  1990  Comp.,  p.  293. 

Sec.  315.610  also  issued  under  5  U.S.C. 
3304(d). 

Sec.  315.710  also  issued  under  E.0. 12596, 

3  CFR,  1987  Comp.,  p.  229. 

Subpart  I  also  issued  imder  5  U.S.C. 
3321,  E.0. 12107,  3  CFR,  1978  Comp., 
p.  264. 

2.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— The  Career-Conditional 
Employment  System 

§  31 5.201  Competitive  status  and  career 
empioyment 

(a)  A  person  employed  in  the 
competitive  service  for  other  than 
temporary,  term,  or  indefinite 
employment  is  appointed  as  a  career  or 
career-conditional  employee  subject  to 
the  probationary  period  required  by 
subpart  H  of  this  part. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  an  appointee  who  is 
required  to  serve  a  probationary  period 
under  subpart  H  of  this  part  is 
appointed  as  a  career-conditional 
employee.  A  career-conditional 
employee  becomes  a  career  employee 
automatically  on  completion  of 
probation. 

(c)  A  person  is  appointed  as  a  career 
employee  on: 

(1)  Appointment  firom  a  register  if  the 
person  previously  completed  the 
requirement  for  a  career  appointment, 
even  if  the  person  must  serve  a 
probationary  period  under  subpart  H  of 
this  part; 

(2)  Reinstatement  if  the  person 
previously  completed  the  requirement 
for  a  career  appointment  or  served  with 
competitive  status  under  an 
appointment  that  did  not  require  a 
probationary  period  under  subpart  H  of 
this  part; 

(3)  Appointment  based  on  a 
noncompetitive  authority  under  which 
the  person  acquired  competitive  status 
or  is  not  required  to  serve  a 
probationary  period  under  subpart  H  of 
this  part;  and 

(4)  Appointment  to  a  position 
required  by  law  to  be  filled  on  a 
permanent  basis,  including  while  an 
employee  is  serving  in  su(±  a  position. 

(d)  Career  and  career-conditional 
employees  are  assigned  to  tenure  groups 
for  retention  purposes  in  accordance 
with  §  351.501(b)  of  this  chapter. 

3.  Section  315.401  is  revised,  to  read 
as  follows: 

§315.401  Reinstatement 

Subject  to  part  335  of  this  chapter,  an 
agency  may  appoint  by  reinstatement  to 


a  competitive  service  position  any 
person  who  previously  was  employed 
\mder  career  or  career-conditional 
appointment.  There  is  no  time  limit  on 
a  person’s  eligibility  for  reinstatement. 

4.  Sections  315.501  and  315.502  are 
revised,  to  read  as  follows: 

§315.501  Transfer. 

Subject  to  part  335  of  this  chapter,  an 
agency  may  appoint  by  transfer  to  a 
competitive  service  position,  without  a 
break  in  service  of  a  single  day,  a 
current  career  or  career-conditional 
employee  of  another  agency. 

§  31 5.502  Tenure  on  transfer. 

(a)  General  Rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  a  career 
employee  who  transfers  remains  a 
career  employee  and  a  career- 
conditional  employee  who  transfers 
remains  a  career-conditional  employee. 

(b)  Exception.  A  career-conditional 
employee  who  transfers  to  a  position 
required  by  law  to  be  filled  on  a 
permanent  basis  becomes  a  career 
employee. 

5.  In  §  315.801,  paragraphs  (a)(8)  and 
(d)  are  added,  to  read  as  follows: 

§  31 5.801  Probationary  period;  when 
required. 

(a)  *  ‘  * 

(8)  Was  appointed  under  §  315.608 
and  Executive  Order  12721  as  a  family 
member  formerly  stationed  overseas. 

***** 

(d)  Upon  noncompetitive 
appointment  to  the  competitive  service 
under  the  Postal  Reorganization  Act  (39 
U.S.C.  101  et  seq.),  an  employee  of  the 
Postal  Career  Service  (including 
substitute  and  part-time  flexible)  who 
has  not  completed  1  year  of  Postal 
service,  must  serve  the  remainder  of  a 
1-year  probationary  period  in  the  new 
agency. 

6.  S^tion  315.802  is  revised  to  read 
as  follows: 

§  315.802  Length  of  probationary  period; 
crediting  service. 

(a)  The  probationary  period  required 
by  §  315.801  is  1  year  and  may  not  be 
extended. 

(b)  Prior  Federal  civilian  service 
(including  nonappropriated  fund 
service)  counts  toward  completion  of 
probation  when  the  prior  service: 

(1)  Is  in  the  same  agency,  e.g.. 
Department  of  the  Army; 

(2)  Is  in  the  same  line  of  work 
(determined  by  the  employee’s  actual 
duties  and  responsibilities);  and 

(3)  Contains  or  is  followed  by  no  more 
than  a  single  break  in  service  that  does 
not  exceed  30  days. 

(c)  Periods  of  absence  while  in  a  pay 
status  count  toward  completion  of 


probation.  Absence  in  nonpay  status 
while  on  the  rolls  (other  than  for 
compensable  injury  or  military  duty)  is 
creditable  up  to  a  total  of  22  workdays. 
Absence  (whether  on  or  off  the  rolls) 
due  to  compensable  injury  or  military 
duty  is  creditable  in  full  upon 
restoration  to  Federal  service.  Nonpay 
time  in  excess  of  22  workdays  extends 
the  probationary  period  by  an  equal 
amoimt.  An  employee  serving  probation 
who  leaves  Federal  service  to  become  a 
volimteer  with  the  Peace  Corps  or 
ACTION  serves  the  remainder  of  the 
probationary  period  upon  reinstatement 
provided  the  employee  is  reinstated 
within  90  days  of  termination  of  service 
as  a  volunteer,  or  training  for  such 
service. 

(d)  The  probationary  period  for  part- 
time  employees  is  computed  on  the 
basis  of  calendar  time,  in  the  same 
maimer  as  for  full-time  employees.  For 
intermittent  employees,  i.e.,  those  who 
do  not  have  regularly  scheduled  tours  of 
duty,  each  day  or  part  of  a  day  in  pay 
status  coimts  as  1  day  of  credit  toward 
the  260  days  in  a  pay  status  required  for 
completion  of  probation.  (However,  the 
probaticHiary  period  caimot  be 
completed  in  less  than  1  year  of 
calendar  time.) 

7.  In  §  315.804,  the  existing  text  is 
designated  as  paragraph  (a)  and 
paragraph  (b)  is  added,  to  read  as 
follows: 

§  31 5.804  Termination  of  probationers  for 
unsatisfactory  performance  or  conduct 
***** 

(b)  Probation  ends  when  the  employee 
completes  his  or  her  scheduled  tour  of 
duty  on  the  day  before  the  anniversary 
date  of  the  employee’s  appointment.  For 
example,  when  the  last  workday  is  a 
Friday  and  the  anniversary  date  is  the 
following  Monday,  the  probationer  must 
be  separated  before  the  end  of  the  tour 
of  duty  on  Friday  since  Friday  would  be 
the  last  day  the  employee  actually  has 
to  demonstrate  fitness  for  further 
employment. 

8.  Section  315.902  is  revised  to  read 
as  follows: 

§  31 5.902  Definitions. 

In  this  subpart  supervisory  position 
and  managerial  position  have  the 
meaning  given  them  by  the  General 
Schedule  Supervisory  Guide. 

9.  In  §  315.906,  paragraph  (b)  is 
revised  and  new  paragraphs  (c)  and  (d) 
are  added,  to  read  as  follows: 

§  31 5.906  Crediting  service  toward 
completion  of  the  probationary  period. 
***** 

(b)  Service  on  detail,  temporary 
promotion,  or  reassignment  to  another 
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supervisory  or  managerial  position 
while  servii^  probation  is  creditable 
toward  compl^on  of  probation.  Smvice 
m  a  noDMipetvisory  or  nonmanagerial 
position  is  not  creditable. 

(c)  Absence  in  a  ncm-pay  status  while 
on  the  rolls  (other  than  absence  because 
of  compensable  injuiy  or  military  duty) 
is  creditable  up  to  a  total  of  22 
workdays.  Absence  (whether  on  or  off 
the  rolls)  due  to  compens^le  injury  or 
military  duty  is  creditidile  in  full  upon 
restoration  to  Federal  service. 

(d)  Service  during  a  probationary 
pmiod  from  which  an  employee  was 
separated  or  demoted  hr  cause  does  not 
count  toward  completion  of  probation 
required  under  a  subsequent 
appointment  In  other  situations  in 
which  an  employee  does  not  complete 
probatirm.  service  is  creditable  as 
determined  by  agency  policy. 

10.  In  §  315.907,  paragraph  (b)  is 
revised  to  read  as  follows: 

§315.907  Failure  to  complete  the 
probationary  period. 

*  «  «  *  * 

(b)  A  nonsujjervisory  or 
nonmanagerial  employee  who  is 
demoted  into  a  position  in  which 
probation  tinder  §315.904  is  required 
and  who.  for  reasons  of  supervisory  or 
managerial  performance,  does  not 
satisfactorily  complete  the  probationary 
period  is  entitled  to  be  assigned  to  a 
position  at  the  same  grade  and  pay  as 
the  positioai  in  which  he  or  she  was 
serving  probation,  llie  employee  is 
eligible  for  repromotion  in  accordance 
with  agency  promotion  policy. 
***** 

(FR  Doc.  94-26003  Filed  10-19-^4:  8:45  am] 
BILUNO  CODE  «32S-0V-M 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7CFRPart273 

[Amendment  No.  360] 

Food  Stamp  Program:  Resource 
Provision  From  the  Mickey  Leland 
Memorial  Domestic  Hunger  Relief!  Act 
of  1990 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
Food  Stamp  Program  regulations  to 
implement  a  provisuxi  contained  in  the 
Mickey  Leiand  Memorial  Domestic 
Hunger  Relief  Act  of  1990  (the  Leland 
Act]  to  expand  the  criteria  by  which  a 
resource  can  be  considered  inaccessible 


The  Department  originally  published  a 
propos^  rule  concerning  this  provision 
on  August  13. 1991  at  56  FR  40164. 

After  reviewing  the  coounents  received, 
the  Depaitnrent  elected  to  withdraw  the 
provision  as  originally  proposed  and 
amend  its  proposaL  Si^sequently,  on 
December  13, 1991,  the  Food  Stamp  Act 
of  1977  was  amended  by  the  Food, 
Agriculture,  Ckmservation,  and  Trade 
Act  Amendments  of  1991  which  refined 
the  Leland  Act  proviriaa  concerning 
inaccessible  resources.  In  this  proposed 
rulemaking,  the  Department  is 
addressing  both  statutwy  provisions 
dealing  with  inaccessible  resources. 
DATES:  Comments  must  be  received  on 
or  before  January  18, 1993,  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Judith  M.  Seymour. 
Supervisor,  Eligibility  and  Certification 
Regulations  Section,  Certification  Policy 
Branch.  Program  Development  Division, 
Food  Stamp  Program.  Food  and 
Nutrition  ^rvice,  USDA.  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
22302.  Comments  can  also  be  sent  via 
datafax  to  Ms.  Seymour  at  (703)  305- 
2454.  All  written  comments  will  be 
open  to  public  inspecti<m  at  the  offices 
of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  a.m. 
to  51K)  p.m.,  Monday  throu^  Friday)  in 
Room  718  at  3101  Park  Center  Drive, 
Alexandria,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Se)nnour,  Supervisor, 
Eligibility  and  Certification  Regulations 
Section,  at  the  above  address  or  at  (703) 
305-2496. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  3105,  subpart 
V  (48  FR  29115,  June  24, 1983;  or  48  FR 
54317,  December  1, 1983,  as 
appropriate),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  wiUi  State  and  local 
officials. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Refonn.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
policies  which  conflict  with  its 
provisions  or  which  woiild  otherw'ise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 


“Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisitms  of  tibis  rule  or  the 
application  of  its  provisions  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows: 

(1)  For  prpgram  benefit  recipients— 
state  administrative  procediires  issued 
pursuant  to  7  U.S.C  2020(e)(10)  and  7 
CFR  273.15; 

(2)  For  State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  C^  276.7  (for  rules 
related  to  non-quality  control  (QCJ 
liabilities)  or  Part  284  (for  rul»  related 
to  QC  liabilities); 

(3)  For  retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U,S.C  2023  set  out  at  7 
CFR  278.8. 

Execirtive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  also  been 
reviewed  with  respect  to  the 
requirements  of  the  R^ulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354, 
94  Stat.  1164,  September  19, 1980).  Tbe 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS)  has  certified  tliat  this 
proposal  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
agencies  that  administer  the  Pregram 
v^l  be  the  most  affected.  Food  stamp 
applicants  and  recipients  will  be 
affected  due  to  changes  in  excludabfe 
resources  for  purposes  of  the  Food 
Stamp  Program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  approval  by  tlm  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Backgroand 

The  Mickey  Leland  Memorial 
Domestic  Hunger  Relief  Act  (Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Title  XVH,  Pub.  L.  101-624. 
104  Stat.  3783):  (hereinafter  referred  to 
as  the  Leland  Ai^)  made  several  changes 
to  the  Food  Stamp  Act  of  1977,  as 
amended  (7  U.S.C.  2011,  et  seq.)  (the 
Act).  This  proposed  rulemaking  pertains 
to  Section  1719  of  the  Leland  Act  which 
amended  Section  5(g)  of  the  Act,  7 
U.S.C.  2014(g)(5),  to  expand  the  criteria 
by  w'hich  property  can  be  considered 
inaccessible  to  households  in  the 
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calculation  of  their  resources  for 
purposes  of  food  stamp  eligibility.  The 
IDepartment  originally  published  a 
proposed  rule  on  August  13, 1991  at  56 
FR  40164  regarding,  in  part,  this  Leland 
Act  provision.  The  Department  received 
twenty  comments  on  die  proposal  to 
amend  7  CFR  273.8(e)  to  incorporate 
this  provision.  On  December  13, 1991, 
Section  904  of  the  Food,  Agricultuic, 
Conservation,  and  Trade  Act 
Amendments  of  1991  (Pub.  L.  102-237, 
105  Stat.  1818);  (hereinafter  referred  to 
as  the  1991  Technical  Amendments) 
further  amended  Section  5(g)(5)  of  the 
Act.  In  hght  of  the  additional 
legislation,  and  after  full  consideration 
of  the  comments  received  in  response  to 
the  earlier  proposed  rule,  the 
Department  has  elected  to  re-propose 
the  rule  on  the  inaccessible  resources 
provision. 

Following  are  explanations  of  current 
rules,  the  Department’s  earlier  proposal 
and  the  comments  received,  the  1991 
Technical  Amendments,  and  the  new 
proposal.  We  believe  understanding 
these  items  will  lead  to  a  better 
understanding  of  the  re-proposal. 

Current  Rule 

Currently,  regulations  at  7  CFR 
273.8(c)  describe  both  liquid  and  non¬ 
liquid  resources  that  are  counted  when 
determining  a  household’s  eligibility  for 
food  stamps.  Non-liquid  resources  such 
as  land,  buildings,  and  licensed  and 
unlicensed  vehicles,  with  some 
exceptions,  are  included  as  resources 
because  they  can  be  converted  to  cash. 
However,  not  all  property  can  be  easily 
sold,  and  this  has  posed  significant 
problems  for  both  State  agencies 
administering  the  Food  Stamp  Program 
and  households  applying  for  benefits. 
Except  for  the  provisions  regarding 
vehicles,  current  regulations  focus  on 
the  accessibility/inaccessibility  of 
resources.  In  establishing 
inaccessibility.  State  agencies  are 
compelled  to  require  a  household  to 
verify  that  the  property  it  owns,  which 
is  not  otherwise  an  exempt  resource,  has 
little  or  no  fair  market  value;  cannot  be 
sold  because  it  is  jointly  owned  with 
non-household  members  who  are 
unwilling  to  sell;  or  is  otherwise 
inaccessible.  In  many  instances, 
households  have  found  it  difficult  to 
provide  this  verification.  Further,  in 
establishing  accessibility/ 
inaccessibility.  State  agencies  may  be 
faced  with  questions  of  state  property 
law  and  probate  law.  The  situation  was 
particularly  difficult  with  heir  property, 
i.e.,  an  undivided  fiectional  interest  in 
a  decedent’s  property.  It  is  apparent  that 
the  treatment  of  heir  property  was  the 
primary  problem  Congress  was 


addressing  when  it  passed  Section  1719 
of  the  Leland  Act,  as  the  legislative 
history  contained  in  House  Report  No. 
101-569, 101st  Congress,  2nd  Session, 
Part  1,  at  429-30,  specifically  refers  to 
the  problems  of  heir  property 
encoimtered  by  food  stamp  applicants 
and  State  agencies. 

Section  1719  of  the  Leland  Act 
required  the  Department  to  promulgate 
regulations  requiring  State  agencies  to 
develop  standards  for  identifying  kinds 
of  resources  that,  as  a  practical  matter, 
a  household  is  unlikely  to  be  able  to  sell 
for  any  significant  return  because  the 
household’s  interest  is  relatively  slight 
or  because  the  cost  of  selling  the 
household’s  interest  would  be  relatively 
great.  Resources  so  identified  were  to  be 
excluded  as  inaccessible  resources  for 
food  stamp  purposes. 

Our  Earlier  Proposal  and  Comments 

In  order  to  implement  Section  1719, 
the  Department  proposed  an 
amendment  to  7  CFR  273.8(e)  that 
would  have  excluded  as  a  resoiirce 
property  that  a  household  could  not  sell 
for  any  significant  return  because  the 
household’s  interest  was  relatively 
slight  or  because  the  cost  of  selling  the 
household’s  interest  would  have  been 
greater  than  the  value  of  the  property. 
The  proposed  rule  provided  that  a 
property  would  be  excluded  as  a 
resource  if  it  could  not  be  sold  for  more 
than  $2,000  and  the  cost  of  selling  the 
property  exceeded  75  percent  of  Ae 
expected  sale  price.  State  agencies 
would  have  been  required  to  establish 
standards  for  identifying  the  costs  likely 
to  be  associated  with  the  sale  of  various 
types  of  property  and  the  likely  gross 
value  of  such  property  as  a  guide  for 
recipients  and  eligibility  w'orkers  to 
follow  in  determining  if  the  property 
was  accessible  as  a  resource. 

The  August  13, 1991  proposed 
rulemaking  generated  twenty  comments. 
The  general  consensus  of  the  comments 
was  that  the  proposed  rule  violated  the 
intent  of  Congress  by  imposing  criteria 
that  a  property  is  considered  an 
inaccessible  resource  if  it  could  not  be 
sold  for  more  than  $2,000  and  the  co^t 
of  selhng  the  property  exceeded  75 
percent  of  the  expected  sale  price. 
However,  the  Department  foimd  there 
was  no  consensus  among  the 
commenters  on  how  to  amend  the 
proposed  rule  to  determine  what  types 
of  property  should  be  excluded.  For 
exeunple,  one  commenter  suggested 
amending  the  proposed  rule  to  say  that 
the  property  be  considered  inaccessible 
if  it  cannot  be  sold  for  $2000  or  more 
or  the  cost  of  selling  the  property  is  at 
least  75  percent  or  more  of  the  sale 
price.  Another  commenter 


recommended  the  definition  of 
inaccessible  property  be  changed  to 
include  the  following  criteria: 

(1)  It  is  jointly  owned  by  non¬ 
household  and  household  members; 

(2)  It  cannot  be  converted  to  cash 
without  the  consent  of  all  parties;  and 

(3)  It  cannot  be  converted  to  cash 
because  all  parties  do  not  agree  to  sell 
or  all  parties  cannot  be  contacted  to 
consult.  A  third  commenter  suggested 
the  final  rule  exclude  property  which  is 
either  heavily  mortgaged  (such  as  over 
75  percent  of  its  value)  or  owned  by 
more  than  two  people  and  exclude 
property  where  for  whatever  reason  net 
proceeds  after  paying  all  expenses 
(including  co-owners  and  hens)  in 
selling  the  property  would  be  less  than 
$2000. 

1991  Technical  Amendment 

In  December  1991,  Section  904  of  the 
1991  Technical  Amendments  amended 
Section  5(g)(5)  of  the  Food  Stamp  Act  by 
adding  to  the  end  of  this  paragraph  the 
following  new  sentences: 

A  resource  shall  be  so  identified  (as 
inaccessible]  if  its  sale  or  other  disposition  is 
unlikely  to  produce  any  significant  amount 
of  funds  for  the  support  of  the  household. 

The  Secretary  shall  not  require  the  State 
agency  to  require  verification  of  the  value  of 
a  resource  to  be  excluded  under  this 
paragraph  unless  the  State  agency  determines 
that  the  information  provided  by  the 
household  is  questionable. 

The  Current  Proposal 

The  Department  has  carefully 
considered  Section  1719  of  the  Leland 
Act,  the  Congressional  intent  evidenced 
in  House  Report  No.  101-529, 101st 
Congress,  2nd  Session,  part  1,  the 
comments  regarding  the  August  13, 

1991  proposed  rule,  and  the  language  in 
Section  904  of  the  1991  Technic^ 
Amendments.  As  a  result,  this  proposed 
rulemaking  is  significantly  different 
fiom  the  Department’s  previous 
proposed  rule  on  this  subject. 

The  regulations  at  7  CFR  273.8(d) 
already  exclude  jointly-owned  resources 
that  can  be  shown  to  be  inaccessible.  An 
example  is  a  bank  account  that  is 
jointly-owned  by  food  stamp  applicant 
household  and  non-household  members 
which,  by  State  law,  is  determined  to  be 
inaccessible  wholly  or  in  part  to  the 
food  stamp  household.  Also,  certain 
types  of  property  are  excluded  from 
consideration  as  a  resource  including 
property  that  the  household  is  making  a 
good  faith  effort  to  sell  (7  CFR 
273.8(e)(8)).  The  Department  beheves 
that  the  amendments  to  Section  5(g)(5) 
of  the  Act  were  not  intended  to  supplant 
the  existing  regulations  on  inaccessible 
resources.  Rather,  these  amendments 
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were  intended  to  provide  an  additional 
exclusion  for  resources  such  as  heir 
property  or  other  propnty  which  is 
unlikely  to  produce  a  significant  return 
or  significant  funds  for  the  support  of 
the  household. 

In  Section  1719  of  the  Leland  Act. 
Congress  required  that  household 
resources  unlikely  to  be  sold  for  any 
significant  return  because  the 
household’s  interest  is  relatively  slight 
or  l^cause  the  cost  of  selling  the 
household’s  interest  would  be  relatively 
great  be  excluded  fiom  income  for  Food 
Stamp  eligibility  piuposes.  The 
legislative  history  of  this  provision  did 
not  provide  any  furth^  guidance  as  to 
how  this  was  to  be  implemented.  The 
floor  debate  indicated  that  it  would  not 
be  necessary  for  State  agencies  to 
determine  the  exact  fair  market  value  for 
a  resource  for  sudi  resource  to  be 
considered  inaccessible.  Cong.  Rec. 

Hi 1862,  October  23, 1990,  tematks  of 
Congressman  Hatdier.  'The  1991 
Technical  Amendments  added  to  the 
Leland  Act  provision  die  requirement 
that  a  resource  be  excluded  as 
inaccessible  if  its  sale  or  other 
disposition  is  unlikely  to  produce  any 
significant  amount  of  fimds  for  the 
support  of  the  household.  The 
legislative  history  of  this  provision  also 
did  not  provide  any  definitive  guidance 
as  to  «vhat  Congress  intended  by  "any 
significant  return”.  The  floor  debates 
indicated  that  the  term  was  to  include 
“any  significant  amount  of  money  to 
buy  food  for  the  household”  and  that 
“iNlo  arbitrary  sale  price  of  percent-of- 
value  test  may  be  imposed.”  Cong.  Rec. 
S18326,  November  26, 1991,  remarks  of 
Senator  Leahy.  The  Department  is 
proposing  to  define  "any  significant 
return”  as  being  one  half  the  resource 
limit  for  the  household.  The  Department 
believes  that  some  value  above  which 
the  resource  must  be  sold  must  be 
established  for  uniform  administration 
of  the  program.  The  Act  requires  that 
the  stand^s  of  eligibility  be  uniform 
for  all  participants,  7  USC  2014(bl,  and 
provides  that  the  Secretary  shall  issue 
su<^  regulations,  consistent  with  the 
terms  of  the  Act,  that  the  Secretary 
deems  necessary  or  appropriate  for  the 
effective  and  efficient  adn^nistration  of 
the  Food  Stamp  Program.  7  USC 
2013(c).  Given  this,  and  tl»  lade  of 
clarity  of  the  statute  and  legislative 
history,  the  Department  believes  that  it 
is  reasonable  to  establish  "significant 
return”  or  "significant  funds”  to  mean 
one  half  of  the  houaehold  resource  limit. 

For  food  stamp  purposes,  households 
are  permitted  to  have  up  to  $2,000  in 
resources  ($3,000  for  households  if  at 
least  one  member  is  aged  60  (x  older). 

For  categorically-resource-eiigible 


households,  the  issue  of  accessibility  is 
irrelevant)  Current  data  show  that  tte 
average  value  of  countable  resources  fin' 
all  food  stamp  households  is  less  than 
$100.  Ninety-five  percent  of  all  food 
stamp  households  have  $1,000  or  less  in 
countable  resources.  As  very  few 
households  participating  in  the  food 
stamp  program  have  resourocss 
exceeding  $1,000,  the  Department 
believes  that  a  resource  t^t  would  yield 
a  return  of  $1,000  (or  $1,500,  as 
appropriate)  would  be  a  significant 
return  for  a  household  that  is  otherwise 
eligible  for  food  stamps. 

Section  5(gKS)  also  provides  that  the 
return  must  be  determined  to  be  not 
significant  either  (1)  because  the 
household’s  interest  is  relatively  slight 
or  (2)  because  the  cost  of  selling  the 
household’s  interest  would  be  relatively 
great.  The  legislative  history  does  not 
provide  any  direction  to  the  Department 
in  establishing  the  meaning  of  relatively 
slight  interest  or  relatively  great  cost  of 
selling  other  than  a  statement  by 
Senator  Leahy  in  the  floor  debates  that 
no  “arbitrary  sale  price  or  peroent-of- 
value  test  may  be  imposed”.  Cong.  Rec. 
S18326.  November  26, 1991.  'The 
Department  recognizes  that  what 
constitutes  a  "relatively  slight  interest” 
or  a  "relatively  great  cost  of  selling” 
may  vary,  depending  on  the  specific 
resource.  The  ultimate  inquiry  is 
whether  the  resource,  given  the 
ownership  intmest  andfe^  the  cost  of 
sale,  would  produce  a  significant  return 
or  significant  amount  of  funds  to  the 
hous^old,  if  sold.  _ 

The  Department  is  proposing  in  7  Q^R 
273.8(e)  to  prohibit  applying  this 
provisi<m  to  negotiable  financial 
instruments  su^  as  stocks  and  bonds. 
As  a  general  matter,  stocks  and  bonds 
are  liquid  resources  which  are  available 
to  the  household.  Section  5(g)(5)  is 
directed  in  part  at  inaccessibility  due 
the  cost  of  selling  being  relatively  great 
in  relation  to  the  amount  of  funds  that 
would  be  realized  if  the  resource  vrere 
sold.  In  general,  brokerage  firms  and 
other  financial  institutions  charge  either 
a  minimum  fee  or  a  small  percentage  of 
the  sale  when  a  negotiable  financial 
instrument  is  sold.  'The  Department 
recognizes  that  a  household  may  own 
stock  or  some  other  negotiable  financial 
instrument  that  has  decreased  in  value 
since  the  household  acquired  iL 
However,  regardless  of  the  reduced 
value  of  that  resource,  it  could  not  be 
considered  to  be  inaccessible  because 
the  cost  of  selling  it  would  not  be 
"relatively  great”  unless  the  stock  were 
basically  worthless,  and  thus  would  iu>t 
be  of  value  as  a  resource  in  any  event 
The  proposed  distinction  between 
negotiable  financial  in^ruments,  which 


could  not  be  declared  inaccessfole 
under  this  proposal,  and  other  types  o^ 
resources  whi^,  depending  on  the 
value  of  the  resource  and  tim 
circumstances  of  each  particular 
household’s  ouvnerdiip  interest  in  the 
resource,  could  be  found  inMxsessible,  is 
given  further  supprat  in  langua^  found 
in  the  Congressional  floor  d^>ates  on 
the  statutory  provision.  Senatw  Leahy 
indicated  that  the  "availability”  of  a 
resource  should  be  one  of  the 
determinants  of  whether  that  resource 
may  be  declared  inaccessible.  Cong. 

Rec.  S18325.  November  26, 1991.  By 
their  very  nature,  negotiabfe  financial 
instruments,  legardl^  of  either  their 
cunmit  value  or  their  value  when 
purchased,  are  liquid  and  available  to 
the  household  in  contrast  to  other 
noniiquid  resources  sudi  as  real 
pi^erty. 

llus  proposal  retains  the  provision 
fiom  the  1991  proposed  rule  that  would 
have  required  State  agencies  to  develop 
standards  to  be  used  to  idmitify  the 
kinds  of  resources  that,  as  a  practical 
matter,  the  hous^old  is  unlikely  to  sell 
for  any  significant  return.  Several 
commenters  said  the  proposed  rule 
placed  too  heavy  a  burden  on  State 
agencies  by  requiring  them  to  develop 
these  standards.  The  Department 
understands  these  c<mceras;  however. 
Section  5(g)(5)of  the  Act  is  clear  in 
requiring  State  agencies  to  develop  such 
standards.  In  order  to  emphasize  this 
requirement,  the  Department  is 
proposing  to  add  a  new  paragraph  (18) 
to  7  CFR  273.8(e)  that  would  require 
State  agencies  to  develop  standards  for 
identifying  resources,  that  as  a  practical 
matter,  the  household  is  unable  to  sell 
for  any  significant  return  because  the 
household’s  interest  in  the  property  is 
relatively  sU^t  or  because  the  cost  of 
selling  the  household’s  interest  would 
be  relatively  great.  State  agencies  are  not 
required  to  submit  these  standards  to 
the  Department  for  approved. 

In  developing  their  standards,  the 
State  agencies  need  to  keep  in  mind  ths^ 
verification  of  the  inaccessibility  of  a 
resource  that  meets  the  defined  standard 
is  nec^saiy  only  if  the  information 
provided  by  the  household  appears 
questionable.  The  1991  Technical 
Amendments  prohibited  requiring  State 
agencies  to  require  verification  unless 
the  information  provided  appears 
questionable.  Accordingly,  tte 
Department  is  proposing  in  7  CFR 
273.8(e)(18)  to  require  verification  of 
inaccessibility  of  resources  only  if  the 
iofonnation  provided  by  the  household 
is  insufficient  to  clearly  establish 
inMxessibility. 

The  Department  would  like  to  make  it 
clear  that  this  standard  does  not 
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invalidate  any  other  provision  regarding 
jointly-owned  resources  and 
inaccessible  resources,  as  described  in  7 
CFR  273.8(d). 

Application  of  This  Rule  to  Vehicles  _ 

Three  commenters  on  the  August  13, 
1991  proposed  rulemaking  discussed 
whether  or  not  vehicles  could  be 
identified  as  inaccessible  resources 
under  this  provision.  The  Department 
believes  that  it  is  very  clear  from  the 
statutory  language  and  the  legislative 
history  of  the  inaccessible  resource 
provision  that  it  was  not  the  intent  of 
Congress  to  include  vehicles.  Neither 
Section  1719  of  the  Leland  Act  or 
Section  904  of  the  1991  Technical 
Amendments  nor  their  legislative 
history  made  any  reference  to  vehicles 
when  discussing  the  resources  to  be 
dealt  with  under  Section  5(g)(5)of  the 
Act.  On  pages  429  and  430  of  House 
Report  No.  101-569,  the  reasons  for  the 
legislative  provision  are  spelled  out. 

This  legislative  history  specifically 
mentions  heir  property  and  the 
problems  associated  with  attempting  to 
assess  the  value  of  such  property  as  the 
primary  reason  for  the  statutory 
amendments. 

Historically,  vehicles  have  always 
been  treated  differently  than  all  other 
resources  under  the  Act.  Section  5(g)(2) 
of  the  Act  continues  to  require  that  the 
fair  market  value  of  vehicles  be  the  test 
of  whether  any  portion  of  their  value  is 
counted  as  a  resource  despite  the 
addition  of  Section  S(g)(5)  to  the  Act. 
Moreover,  the  Gingressional  Budget 
Office  estimated  that  there  would  be  no 
cost  involved  in  implementing  the 
tiiaccessible  resources  provision.  The 
cost  of  including  vehicles  under  the 
inaccessible  resources  provision  would 
be  substantial.  The  Department 
estimates  that  the  cost  would  be  over  $1 
billion  over  the  next  five  years. 

Therefore,  the  Department  does  nut 
believe  that  it  was  Congressional  intent 
to  include  vehicles  as  an  inaccessible 
resource  under  this  provision. 

Implementation 

Section  1781  of  the  Leland  Act 
required  the  Department  to  promulgate 
a  final  rule  to  implement  Section  1719 
of  the  Leland  Act  by  Octc^r  1, 1991, 
with  implementation  required  the  first 
day  of  the  month  120  days  after 
publication  of  implementing 
regulations.  Thus,  the  latest  date  for 
implementation  of  Section  1719  of  the 
Leland  Act  was  February  1, 1992.  The 
1991  Technical  Amendments  require 
Section  904  to  be  effective  and 
implemented  no  later  them  February  1. 
1992.  In  response  to  these 
implementation  requirements,  and  since 


final  regulations  would  not  be  issued 
before  that  date,  the  Department  issued 
a  memorandum,  dated  December  27, 

1991,  notifying  State  agencies  of  these 
provisions  and  the  February 
implementation  date.  State  agencies 
were  advised  to  exercise  their  b^t 
judgment  regarding  procedures  for 
applying  these  provisions.  Clarification 
that  the  standa^  did  not  apply  to 
vehicles  was  provided  to  all  State 
agencies  in  (anuary  1992.  Whatever 
standards  State  agencies  have  used 
between  Pdlmiary  1, 1992  and  the 
publication  of  the  final  rule  meet  the 
requirements  of  the  Act,  provided  that 
such  standards  were  not  applied  to 
vdiicles.  Recognizing  that  the  statutory 
amendments  regarding  inaccessible 
resources  have  already  been 
implemented  through  the  above 
described  memoranda  and  in  order  to 
provide  for  the  orderly  implementation 
of  the  specific  provisicm  of  this 
propos^  rule,  the  Department  is 
proposing  to  require  that  this  rule  be 
effective  in  any  given  State  upon 
implementation  by  the  State  agency  but 
in  no  event  lator  than  the  first  day  of  the 
month  120  days  after  publication  of  the 
final  rule. 

List  of  Subjects  in  7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
stamps.  Grant  programs-social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly,  7  CFR  Part  273  is 
proposed  to  be  amended  as  follows; 

PART  27^-CERTiFICATiON  OF 
ELIGIBLE  HOUSEHOLDS 

1.  The  authority  citation  of  Part  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

2.  In  §  273.8,  a  new  paragraph  (e)(18) 
is  added  to  read  as  follows: 

§  273.8  Resource  eligibinty  standards. 

4t  «  ft  *  * 

(e)  Exclusions  from  resources.  *  *  * 

(18)  State  agencies  shall  develop  clear 
and  uniform  standards  for  identifying 
kinds  of  resources  that,  as  a  practical 
matter,  the  household  is  unable  to  sell 
for  any  significant  return  because  the 
household’s  interest  is  relatively  slight 
or  because  the  costs  of  selling  the 
household’s  interest  would  be  relatively 
great.  A  resource  shall  be  so  identified 
if  its  sale  or  other  disposition  is  unlikely 
to  produce  any  significant  amount  of 
funds  for  the  support  of  the  household. 
This  provision  does  not  apply  to 
negotiable  financial  instruments  or 
vehicles.  The  determination  of  whether 


any  part  of  the  value  of  a  vehicle  is 
induded  as  a  resource  shall  be  handled 
using  the  provisions  of  paragraph  (h)  of 
this  section.  The  State  agency  may 
require  verification  of  the  value  of  a 
resource  to  be  excluded  if  the 
information  provided  by  the  household 
is  questionable.  The  following 
definitions  shall  be  used  in  developing 
these  standards; 

(i)  Significant  return  shall  be  any 
return,  after  estimated  costs  of  sale  or 
disposition,  and  taking  into  account  the 
ownership  interest  of  the  household, 
that  is  estimated  to  be  one  half  or  more 
of  the  applicable  resource  limit  for  the 
household;  and 

(ii)  Any  significant  amount  of  funds 
shall  be  fun^  amounting  to  one  half  or 
more  of  the  applicable  resource  limit  for 
the  household. 

ft  ft  *  ft  ft 

Dated:  October  13. 1994. 

Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

(FR  Doc.  94-25977  Filed  10-19-94;  8:45  am) 
8H.UNG  CODE  3410-40-0 


Agricultural  Statrillzation  and 
Conservation  Service 

7  CFR  Part  782 
RIN  0560-AD77 

End-Use  Certificate  Program 

agency:  Agricultural  Stabilization  and 
Conservaticm  Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to 
implement  a  U.S.  end-use  certificate 
program  for  wheat  and  barley  imported 
from  any  foreign  country  or 
instrumentality  that  as  of  April  8, 1994, 
requires  end-use  certificates  for  imports 
of  U.S.-produced  wheat  and  barley, 
respectively,  as  required  by  section 
321(f)  of  the  North  American  Free  Trade 
Agreement  Implementation  Act  (the 
Act). 

A  notice  requesting  comments 
regarding  a  U.S.  end-use  certificate 
system  was  published  in  the  Federal 
Register  on  April  13, 1994,  at  59  FR 
17495.  Comments  were  solicited  %vith 
respect  to  the  alternatives  and  issues 
that  need  to  be  addressed  in 
implementing  such  a  program.  These 
comments  were  taken  into  consideration 
by  the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  with 
respect  to  the  development  of  this 
proposed  rule. 

DATES:  Comments  must  be  received  by 
November  21, 1994  to  be  assured  of 
consideration. 
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ADDRESSES:  Comments  must  be  mailed 
to  Deputy  Administrator,  Commodity 
Operations,  ASCS,  P.O.  Box  2415, 
Washington,  DC  20013-2415.  All 
written  comments  will  be  available  for 
public  inspection  in  room  5755,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  SW., 
WasMngton,  DC,  between  8  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Gill,  Chief,  Inventory  Management 
Branch,  Commodity  Operations 
Division,  ASCS,  P.O.  Box  2415, 
Washington,  DC  20013-2415;  phone 
202-720-6500  or  FAX  202-690-2221. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  ^t  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 


published  at  48  FR  29115  (June  24, 

1983). 

Paperwork  Reduction  Act 

This  proposed  rule  contains  new 
reporting  and  recordkeeping 
requirements.  The  public  reporting 
burden  for  the  information  collection 
contained  in  this  proposed  rule  with 
respect  to  a  U.S.  end-use  certificate 
program  is  estimated  to  average  10 
minutes  for  each  end-use  certificate  and 
six  and  one-half  hours  for  each  quarterly 
report,  including  the  time  for  reviewing 
instructions,  seandiing  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
These  new  reporting  and  recordkeeping 
requirements  will  be  submitted  to  OMB 
for  expedited  approval  imder  the 
provisions  of  44  U.S.C.  35  (see  appendix 
A).  Send  comments  regarding  this 
collection  of  information  to:  Department 
of  Agriculture,  Clearance  Office,  Office 
of  Information  Resources  Management, 
Room  404-W,  Washington,  DC  20250, 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  USDA,  Room 
3201,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  fi'om  Craig  Jagger, 
Grains  Analysis  Division,  ASCS,  P.O. 
Box  2415,  Washington,  EC  20013-2415; 
phone  202-720-4418.  The  analysis  can 
be  siunmarized  as  follows: 

The  North  American  Free  Trade 
Agreement  Implementation  Act  requires 
that  end-use  certificates  be  established 
for  wheat  and  barley  imported  into  the 
U.S.  fi:om  any  foreign  country  that 
requires  end-use  certificates  for  imports 
from  the  U.S.  Currently,  Canada  is  the 


only  such  country.  Three  options  are 
considered  for  the  implementation  of 
end-use  certificates: 

Option  1:  Border  Certificate. 

Importers  would  file  these  certificates  to 
show  the  intended  use  of  the  grain.  No 
additional  reporting  or  storage  and 
handling  requirements  would  apply. 

Option  2;  Identity  Preserve  and  Track 
Commingled  Grain.  Certificates  showing 
the  intended  use  would  accompany  the 
grain  to  the  end  user.  Imported  grain 
could  be  commingled  with  U.S.-origin 
grain  and  the  commingled  grain  would 
be  treated  as  imported  grain  that  would 
have  to  be  stored  separately  firom  100- 
percent  U.S.-origin  grain.  Holders  of 
grain  would  file  quarterly  reports  with 
USDA. 

Option  3:  Identity  Preserve  and  Track 
Imported  Grain.  Certificates  showing  the 
in  ended  use  would  accompany  the 
grain  to  the  end  user.  Imported  grain 
would  not  be  allowed  to  be  commingled 
with  U.S.-origin  grain.  Imported  grain 
would  be  identity  preserved  and  holders 
of  the  grain  would  file  quarterly  reports 
with  USDA.  This  option  most  closely 
matches  the  Canadian  system. 

The  impacts  of  the  options  considered 
depend  on  import  levels,  the  number  of 
certificates  issued,  possible  changes  in 
import  practices  and  the  proportion  of 
imported  grain  that  is  already  identity 
preserved.  Impacts  would  result  from 
compliance  costs  for  certificate  filing, 
quarterly  reporting,  and  storage  and 
handling  costs  needed  for  identity 
preservation.  Market  impacts  would 
result  firom  reduced  imports  and  higher 
domestic  market  prices.  Because  of 
differences  among  warehouses  in 
storage  capacity  and  involvement  in 
government  export  assistance  programs, 
it  is  not  clear  whether,  in  practice,  costs- 
would  be  higher  or  lower  imder  Option 
2  rather  than  Option  3  so  costs  are 
assumed  to  be  similar  under  the  two 
options.  The  potential  impacts  of  the 
end-use  certificate  options  considered 
are  summarized  below: 


Option  1 

Option  2  or  3 

Compliance  Costs: 

Certificate  Filing . 

$35,775  to  $143  000  . 

$4,450  to  $143,000. 
$39,000  to  $117,000. 
$800,000  to  $3,900,000. 

12.5. 

-46.5. 

-62.5. 

Quarterly  Reporting . 

Maximum  Storage  and  Handling . 

Market  Impacts:  ($  Million) 

Producer  lrxx)me . 

Program  Costs . 

Buyers’  Loss  ’ . 

’  Buyers’  Loss  results  from  buyers  purchasing  less  grain  at  higher  prices. 
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Reduced  program  costs  and  higher 
producer  income  would  almost  offset 
the  increased  costs  to  buyers,  for  a  net 
impact  for  Options  2  and  3  of  about  $3.5 
million. 

An  Initial  Regulatmy  Flexibility 
Analysis  indicates  that  the  compliance 
requirements  of  the  program  will 
disproportionately  affect  small  entities. 
Option  1  would  have  the  least  impact 
b^ause  it  does  not  require  identity 
preservation. 

Regulatory  Flexibility  Act 

It  has  been  determined  under  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule  will  have  an  adverse 
effect  on  a  substantial  number  of  small 
businesses.  The  analysis  discussing 
these  impacts  is^Bvailable  on  request 
from  Craig  Jagger,  at  the  address  and 
telephone  number  noted  above.  The 
analysis  can  be  siunmarized  as  follows: 

Warehousemen  with  average  annual 
receipts  of  $12.5  million  or  less  are 
considered  small  entities. 

Warehousemen  in  the  states  of  Montana. 
North  Dakota.  South  Dakota, 

Washington,  Idaho,  and  Minnesota  arc 
most  apt  to  be  affected  by  an  end-use 
certificate  program.  About  85  percent  of 
the  warehousemen  located  in  these 
states  are  estimated  to  be  small 
warehousemen.  Of  all  small 
warehousemen,  only  those  who  import 
Canadian  grain  would  be  directly 
affected  by  rm  end-use  certificate 
program. 

Because  small  warehousemen  are 
likely  to  have  a  disproportionate  share 
of  truck-delivered  imports  and  each 
entry  would  require  an  end-use 
certificate,  small  warehousemen  will 
likely  need  to  file  more  end-use 
certificates  than  large  importers  under 
all  options  considered.  B^use  small 
warehousemen  can  be  expected  to  have 
fewer  separate  storage  and  handling 
facilities  and  because  they  are  less  likely 
to  be  already  identity  preserving 
imported  grain,  costs  of  identity 
preservation  under  Options  2  and  3  will 
likely  also  affect  a  disproportionately 
large  share  of  small  warehousemen.  And 
if  identity-preservation  requirements 
under  Options  2  and  3  reduce  the 
quantity  of  grain  imported,  the  resulting 
reduction  in  storage,  handling,  and 
merchandising  income  will  likely  be  felt 
most  heavily  by  small  warehousemen. 

Background 

This  proposed  rule  establishes  a  new 
7  CFR  part  782  to  set  forth  regulations 
with  respect  to  a  US.  end-use  certificate 
program.  Section  321(f)  of  the  Act 
established  an  end-use  certificate 
requirement  for  imports  into  the  U.S.  of 
wheat  and  barley  from  any  foreign 


country  or  instrumentality  that  as  of 
April  8, 1994,  requires  end-use 
certificates  for  imports  of  U.S.-produced 
wheat  or  barley,  respectively.  Canada 
currently  is  the  only  foreign  country  or 
instrumentality  that  requires  such 
certificates.  The  Act  is  not  otherwise 
specific  regarding  the  type  of  end-use 
certificate  program  to  be  implemented 
or  the  particular  informatitm  to  be 
collected. 

A  notice  requesting  comments  on  the 
implementation  of  an  end-use  certificate 
program  was  published  on  April  13, 
1994,  at  59  FR  17495.  The  noUce: 

(1)  Compared  the  U.S.  and  Canadian 
marketing  systems, 

(2)  Described  the  Canadian  end-use 
system, 

(3)  Identified  three  basic  alternatives 
that  ASCS  could  consider  in 
implementing  an  end-use  certificate 
program,  and 

(4)  Described  current  rules  and 
policies  used  by  ASCS  to  procure  U.S.- 
produced  commodities  for  donation  or 
sale  under  domestic  and  export  food 
assistance  programs. 

Forty-one  comments  were  received  in 
response  to  the  notice  requesting 
comments. 

All  41  respondents  commented  on 
one  or  more  of  the  three  basic 
alternatives  that  ASCS  could  consider  in 
implementing  an  end-use  certificate 
program.  The  key  issue  separating  the 
alternatives  involves  the  issue  of 
commingling  vs.  separate  storage  (i.e., 
identity  preservation)  of  Canadian  and 
U.S.-produced  grain.  In  brief,  the 
alternatives  described  in  the  notice  are 
as  follows: 

(1)  Allow  commingling  of  Canadian 
and  U.S.  grain.  Require  that  a  certificate 
w'hich  sets  forth  all  relevant  information 
be  collected  at  the  U.S.  border  on 
imported  grain.  Continue  (or  modify) 
current  rules  and  policies  used  by  ASCS 
to  procure  U.S.-pi^uced  commodities 
for  U.S.  Government-assisted  programs: 

(2)  Allow  commingling  of  Canadian 
and  U.S.  grain.  Require  &at  such 
commingled  grain  be  stored  separately 
firom  U.S.-origin  grain  until  delivered  to 
the  end-user,  or 

(3)  Prohibit  commingling  of  Canadian 
and  U.S.  grain.  Require  that  Canadian 
grain  be  stored  separately  fi'om  U.S.- 
origin  grain  until  delivered  to  the  end- 
user. 

Of  41  respondents,  34  respondents 
recommended  that  ASCS  adopt 
alternative  3,  which  would  prohibit  the 
commingling  of  Canadian  and  U.S. 
grain.  Three  respondents  recommended 
adoption  of  either  alternative  2  or  3,  but 
not  alternative  1;  two  respondents 
recommended  adoption  of  alternative  1: 
and  two  respondents  did  not 


recommend  adoption  of  one  alternative 
over  another. 

After  full  consideration  of  all 
comments,  this  rule  proposes  to  adopt  a 
program  sinular  to  the  actions  now 
taken  by  Canada  writh  respect  to  imports 
of  U.S.  wheat  and  bailey.  Therefore,  this 
proposed  rule  would  adopt  alternative 
3,  requiring  importers  of  Canadian 
wheat  and  barley  to  store  such  impc»ted 
grain  separately  firom  U.S.-produc^ 
grain  until  delivered  to  the  end-user. 
Presently  only  Canada  requires  end-use 
certificates  on  U.S.  grain  entering  that 
country.  Therefore,  this  requirement  by 
the  U.S.  would  be  imposed  only  on 
imports  of  wheat  and  barley  originating 
in  Canada.  Although  ASCS  would  prefer 
to  adopt  its  current  rules  and  policies 
used  to  procure  commodities  for 
donation  or  sale  under  the  Food  for 
Prepress  Program:  programs  authorized 
by  Titles  11  and  111  of  1^.  L.  83-480; 
and  foreign  food  assistance  programs 
authorize  by  section  416(b)  of  the 
Agricultural  Act  of  1949,  and  amended, 
as  well  as  for  domestic  food  assistance 
programs  (i.e.,  the  physical 
commingling  of  U.S.-produced  grain 
with  non-U.S.-produced  grain  is 
allowed,  provided  that  at  the  time  of 
dehvery  to  the  Commodity  Credit 
Corporation  (OCC)  the  grain  merchant 
has  a  sufficient  quantity  and  quality  of 
U.S.-produced  grain  available  at  the 
location  where  loading  occurs  to 
accoimt  for  the  grain  sold  to  CCC  and 
upon  delivery  to  COC  such  U.S.  origin 
stocks  are  reduced  by  the  quantity 
delivered  to  CCC).  the  Statement  of 
Administrative  Action  approved  by 
Congress  «vith  the  Act  states  that  the 
purpose  of  the  U.S.  end-use  requirement 
is  to  ensure  that  foreign  agricultural 
commodities  do  not  Irenefit  from  U.S. 
export  programs. 

Accordingly,  in  addition  to  the 
identity  preservation  requirement,  this 
propos^  rule  would  require  importers 
to  complete  form  ASCS-750,  End-Use 
Certificate  for  Grain,  for  each  entry  of 
Canadian  wheat  and  barley,  and  to 
submit  the  certificate  to  the  Kansas  Qty 
Commodity  Office  (KCCO),  ASCS, 
within  10  ^ys  from  the  date  of  entry. 

These  regulations  allow  the 
importation  of  Canadian  wheat  and 
barley  for  purposes  of  resale  by  the 
importer. 

Information  collected  tm  the 
certificate  would  include; 

(1)  Name,  address,  and  telephone 
number  of  the  importer, 

(2)  Commodity  and  the  class  of  such 
commodity  being  imported. 

(3)  Intended  use  of  the  commooity, 
induding  resale. 
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(4)  Quantity  imported,  in  net  metric 
tons,  rounded  to  the  nearest  himdredth 
of  a  metric  ton, 

(5)  Storage  location  of  the  commodity, 

(6)  Name,  address,  and  telephone 
number  of  the  end-user,  if  known, 

(7)  Mode  of  transportation  and  name 
of  the  transportation  company  used  to 
import  the  commodity,  and 

(8)  A  certification. 

In  addition  to  the  informatioh 
provided  by  the  importer,  the 
Commissioner  of  Customs  would  assist 
ASCS  in  administering  an  end-use 
certificate  program  by  informing  KCCO 
when  Canadian  wheat  and  barley  is 
imported  into  the  U.S. 

This  proposed  rule  would  make  the 
importer  responsible  for  ensuring  that 
all  applicable  end-users  and  subsequent 
buyers  are  informed  that  the  commodity 
being  purchased  originated  in  Canada. 
The  importer  must  inform  end-users,  in 
writing,  that  the  imported  commodity 
must  not  be  used  for  any  purpose  other 
than  the  use  specified  on  the  end-use 
certificate.  The  importer  must  provide 
the  end-user  with  a  photocopy  of  the 
end-use  certificate.  If  the  commodity  is 
intended  for  resale,  any  sales  contracts 
entered  into  between  the  importer  and 
a  subsequent  buyer  must  contain  terms 
that  notify  the  subsequent  buyer  that: 

(1)  The  commodity  being  piux;hased 
originated  in  Canada; 

(2)  The  commodity  being  purchased  is 
deemed  ineligible  for  use  imder  CCC 
and  U.S.  Department  of  Agriculture- 
assisted  export  programs; 

(3)  The  subsequent  buyer  shall 
preserve,  on  an  origin-basis,  the  identity 
of  the  commodity  being  purchased; 

(4)  The  commodity  may  not  be 
commingled  or  blended  with  U.S.- 
produced  commodities  until  such  time 
as  the  commodity  is  delivered  to  an 
end-user; 

(5)  The  end-user  or  subsequent  buyer 
must  file  quarterly  reports  as  describe 
below;  and 

(6)  Any  sales  contracts  entered  into 
between  any  subsequent  buyers  must 
contain  the  same  terms  specified 
herewith. 

The  importer  must  provide  the 
subsequent  buyer  with  a  copy  of  the 
end-use  certificate. 

This  proposed  rule  would  also  require 
the  importer  to  submit  to  KCCO,  within 
10  workdays  after  delivery  of  the 
commodity  to  the  end-user,  a  copy  of 
the  bill  of  lading  acknowledging  receipt 
of  the  commodity  by  the  end-user  and 
the  date  the  commodity  was  received  at 
the  end-user’s  facility.  If  the  commodity 
is  imported  for  purposes  of  resale,  the 
importer  must  submit  to  KCXX),  within 
10  workdays  finm  date  of  sale,  its 


subsequent  buyer’s  name,  address,  and 
telephone  niunber,  and  the  quantity 
sold. 

This  proposed  rule  would  require 
end-users  to  report  to  KCCO  the  status 
of  the  imported  grain  on  form  ASCS- 
751,  End-Use  Certificate  for  Grain 
Quarterly  Report,  until  the  commodity 
is  fully  used.  Subsequent  buyers  would 
be  required  to  report  to  KCCO  the  status 
of  the  imported  grain  on  form  ASCS- 
751,  End-Use  Certificate  for  Grain 
Quarterly  Report,  until  the  commodity 
is  resold. 

Information  called  for  on  the  quarterly 
report  would  include: 

(1)  The  name,  address,  and  telephone 
number  of  the  end-user  or  subsequent 
buyer, 

(2)  'The  name  and  address  of  the 
importer, 

(3)  The  End-Use  Certificate  for  Grain 
serial  number, 

(4)  The  commodity  and  class  of  such 
commodity, 

(5)  The  storage  location  of  the 
commodity, 

(6)  The  date  the  commodity  was 
received  at  the  end-user’s  or  subsequent 
buyer’s  facihty, 

(7)  The  quantity  of  the  commodity 
received,  in  net  metric  tons,  rounded  to 
the  nearest  hundredth  of  a  metric  ton, 

(8)  The  quantity  of  the  commodity 
used  by  the  end-user  or  sold  to  a 
subsequent  buyer, 

(9)  The  quantity  remaining,  and 

(10)  A  certification. 

Quarterly  reports  must  be  received  in 
KCCO  within  15  workdays  following 
full  consumption  or  resale  of  the 
commodity.  For  partial  resales  or  partial 
consumption,  submit  form  ASCS-751  to 
KCCO  within  15  workdays  following: 

(1)  March  31, 

(2)  June  30, 

(3)  September  30,  and 

(4)  December  31. 

Forms  ASCS-750,  End-Use  Certificate 
for  Grain,  and  ASC^751,  End-Use 
Certificate  for  Grain  Quarterly  Report, 
may  be  obtained  from  KCCO.  This 
proposed  rule  also  incorporates  the 
statutory  requirement  that  it  is  a 
violation  of  18  U.S.C.  1001  for  an  entity 
to  engage  in  fraud  with  respect  to  or 
knowingly  violate  the  provisions  set 
forth  in  the  regulations. 

List  of  Subjects  in  7  CFR  Part  782 

Administrative  practice  and 
procedure.  Barley,  Reporting  and 
recordkeeping  requirements.  Wheat. 

It  is  proposed  that  subchapter  D, 
chapter  VII  of  title  7  of  the  Code  of 
Federal  Regulations  be  amended  by 
adding  part  782  to  read  as  follows: 


PART  782— END-USE  CERTIFICATE 
PROGRAM 

Subpart  A— General 

Sec. 

782.1  Basis  and  purpose. 

782.2  Definitions. 

782.3  Administration. 

782.4  OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

Subpart  B — Implementation  of  End-Use 
Certificate  Program 

782.10  Identification  of  commodities 
subject  to  end-use  certificate  regulations. 

782.11  Extent  to  which  commodities  are 
subject  to  end-use  certificate  regulations. 

782.12  Filing  ASCS-750,  End-Use 
Certificate  for  Grain.  . 

782.13  Importer  responsi^lities. 

782.14  Identity  preservation. 

782.15  Filing  ASCS-751,  End-Use 
Certificate  for  Grain  Quarterly  Report. 

782.16  Intended  use. 

782.17  Commodities  purchased  for  resale. 

782.18  Penalty  for  noncompliance. 

Subpart  C— Records  and  Reports 

782.20  Importer  records  and  reports. 

782.21  End-user  records  and  reports. 

782.22  Subsequent  buyer  records  and 
reports. 

782.23  Failure  to  file  end-use  certificates  or 
quarterly  reports. 

782.24  Recordkeeping  and  examination  of 
records. 

782.25  Length  of  time  records  are  to  be 
kept. 

Authority:  Section  321(f)  of  Pub.  L.  103- 
182;  107  Stat.  2057  (19  U.S.C.  3391(f)). 

Subpart  A— General 

§  782.1  Basis  and  purpose. 

The  regulations  contained  in  this  part 
are  issued  pursuant  to  and  in 
accordance  with  Section  321(f)  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act.  These  regulations 
govern  the  establishment  of  the  end-use 
certificate  program,  the  completion  of 
end-use  certificates,  the  identification  of 
commodities  requiring  end-use 
certificates,  the  submission  of  reports, 
and  the  keeping  of  records  and  making 
of  reports  incident  thereto. 

§782.2  Definitions. 

As  used  in  this  part  and  in  all 
instructions,  forms,  and  documents  in 
connection  therewith,  the  words  and 
phrases  defined  in  this  section  shall 
have  the  meanings  herein  assigned  to 
them  unless  the  context  or  subject 
matter  requires  otherwise.  References 
contained  herein  to  other  parts  of  this 
chapter  or  title  shall  be  construed  as 
references  to  sudi  parts  and 
amendments  now  in  effect  or  later 
issued. 
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Date  of  entry  means  the  effective  time 
of  entry  of  the  merchandise,  as  defined 
in  19  CFR  part  101. 

End-user  means  the  entity  that  uses 
the  commodities  specified  in  §  782.10(b) 
for  milling,  brewing,  malting,  distilling, 
manufacturing,  or  other  use,  except 
resale,  as  determined  by  ASCS. 

Entity  means  a  legal  entity  including, 
but  not  limited  to,  an  individual,  joint 
stock  company,  corporation, 
association,  partnership,  cooperative, 
trust,  and  estate. 

Fn  fry  means  that  documentation 
required  by  19  CFR  part  142  to  be  filed 
with  the  appropriate  U.S.  Customs 
officer  to  secure  the  release  of  imported 
merchandise  from  U.S.  Customs 
custody,  or  the  act  of  filing  that 
documentation. 

/mporfer  means  the  person  primarily 
liable  for  the  payment  of  any  duties  on 
the  merchandise,  or  an  authorized  agent 
acting  on  his  behalf.  The  importer  may 
be; 

(1)  The  consignee,  or 

(2)  The  importer  of  record,  or 

(3)  The  actual  ovraer  of  the 
merchandise,  if  an  actual  owner’s 
declaration  and  superseding  bond  has 
been  filed  in  accordance  with  19  C.F.R. 
part  141,  or 

(4)  The  transferee  of  the  merchandise, 
if  the  right  to  withdraw  merchandise  in 
a  bonded  warehouse  has  been 
transferred  in  accordance  with  19  CFR 
part  144. 

Intended  use  means  the  purpose  for 
which  the  commodity  is  being 
imported,  including  milling,  brewing, 
malting,  distilling,  manufacturing,  or 
other  use,  including  resale. 

Metric  ton  means  a  unit  of  measure 
that  equals  2204.6  poimds. 

Origin  basis  is  defined  in  Title  19, 
U.S.C. 

Subsequent  buyer  means  an  entity 
other  than  the  end-user  that  purchases 
a  commodity  firom  an  importer  or 
subsequent  buyer  with  the  intent  to 
resell  the  commodity. 

§782.3  Administration. 

(a)  The  end-use  certificate  program 
will  be  administered  under  the  general 
supervision  and  direction  of  the 
Administrator,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  U.S.  Department  of  Agriculture 
(USDA),  through  the  Office  of  the 
Deputy  Administrator,  Commodity 
Operations  (DACO),  ASCS,  Washington, 
D.C.,  and  the  Kansas  Uity  Commodity 
Office  (KCCO),  ASCS,  Kansas  City,  MO, 
in  coordination  with  the  Commissioner 
of  Customs. 

(b)  DACO,  or  a  designee,  may  waive 
or  modify  deadlines  and  other  program 
requirements  in  cases  where  failure  to 


meet  requirements  does  not  adversely 
affect  the  enforcement  of  the  end-use 
certificate  program. 

§  782.4  0MB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  part  782)  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  provisions  of  44  U.S.C.  35  and  will 
be  assigned  an  OMB  control  number. 

Subpart  B — Implementation  of  the  End* 
Use  Certificate  Program 

§  782.1 0  Identification  of  commodities 
subject  to  end-use  certificate  regulations. 

(a)  These  regulations  are  applicable  to 
wheat  and  barley,  respectively, 
imported  into  the  U.S.  from  any  foreign 
country  or  instrumentality  that  as  of 
April  8, 1994,  requires  end-use 
certificates  for  imports  of  U.S.-produced 
wheat  or  barley. 

(b)  The  following  foreign  countries, 
instrumentalities,  and  commodities  are 
affected  by  these  regulations: 

(1)  Wheat  originating  in  Canada. 

(2)  Barley  originating  in  Canada. 

(c)  The  commodities  specified  in 
paragraph  (b)  of  this  section  are 
ineligible  for  use  under  Commodity 
Credit  Corporation  (CCC)  and  USDA- 
assisted  export  programs. 

§  782.1 1  Extent  to  which  commodities  are 
subject  to  end-use  certificate  regulations. 

(a)  The  provisions  of  these  regulations 
apply  to  all  commodities  specified  in 

§  782.10(b). 

(b)  To  the  extent  that  the  foreign 
countries  or  instrumentalities  specified 
in  §  782.10(b)  eliminate  the  requirement 
for  end-use  certificates  on  imports  from 
the  U.S.,  the  provisions  of  these 
regulations  shall  be  suspended  30 
calendar  days  following  the  date  the 
foreign  country  or  instrumentahty 
eliminates  its  end-use  certificate 
requirement. 

§  782.1 2  Filing  ASCS-750,  End-Use 
Certificate  for  Grain. 

(a)  Each  entity  which  imports  any  of 
the  commodities  specified  in  §  782.10(b) 
shall,  for  each  entry,  obtain  form  ASCS- 
750,  End-Use  Certificate  for  Grain,  from 
KCCO,  P.O.  Box  419205,  Kansas  City, 
MO  64141-6205,  and  submit  the 
original  form  ASCS-750  to  KCCO 
within  10  days  fi-om  the  date  of  entry. 
Each  form  ASCS-750  shall  set  forth, 
among  other  things,  the: 

(1)  Name,  address,  and  telephone 
number  of  the  importer, 

(2)  Commodity  and  class  of  such 
commodity  that  is  being  imported, 

(3)  Intended  use  of  the  commodity, 
including  resale. 


(4)  Quantity  imported,  in  net  metric 
tons,  rounded  to  &e  nearest  himdredth 
of  a  metric  ton, 

(5)  Storage  location  of  the  commodity, 

(6)  Name,  address,  and  telephone 
number  of  the  end-user,  if  known, 

(7)  Mode  of  transportation  and  the 
name  of  the  transportation  company 
used  to  import  the  commodity,  and 

*  (8)  A  certification. 

(b)  The  original  form  ASCS-750  and 
one  copy  of  form  ASCS-750  shall  be 
signed  and  dated  by  the  importer. 

(c)  Distribution  of  form  ASCS-750 
will  be  as  follows: 

(1)  The  original  shall  be  forwarded  to 
KCCO,  P.O.  Box  419205,  Kansas  City, 
MO  64141-6205,  by  the  importer, 

(2)  One  copy  shall  be  retained  by  the 
importer, 

(3)  The  importer  shall  provide  a 
photocopy  to  the  end-user,  or  if  the 
commodity  is  purchased  for  purposes  of 
resale,  the  subsequent  buyer(s). 

(d)  The  completion  andf  filing  of  an 
end-use  certificate  does  not  reUeve  the 
importer  of  other  legal  requirements 
pertaining  to  the  importation,  such  as 
those  imposed  by  other  U.S.  agencies. 

§  782.1 3  Importer  responsibilities. 

The  importer  shall: 

(a)  Inform  the  end-user,  in  writing, 
that  the  imported  commodity  shall  not 
be  used  for  any  purpose  other  than  the 
use  specified  on  the  end-use  certificate. 

(b)  If  the  commodity  is  imported  for 
purposes  of  resale,  incorporate  the 
provisions  of  §  782.17  (b)  and  (c)  into 
the  sales  contract  entered  into  between 
the  importer  and  subsequent  buyer, 

(c)  Submit  to  KCCO,  within  10 
workdays: 

(1)  After  delivery  of  the  commodity  to 
the  end-user,  a  bill  of  lading 
acknowledging  receipt  of  the 
commodity  by  the  end-user  and  the  date 
the  commodity  was  received  at  the  end- 
user’s  facility. 

(2)  If  the  commodity  is  imported  for 
purposes  of  resale,  firom  the  date  of  sale, 
its  subsequent  buyer’s  name,  address, 
and  telephone  number,  and  the  quantity 
sold. 

§782.14  identity  preservation. 

(a)  The  importer  and  all  subsequent 
buyers  of  the  imported  commodity  shall 
preser\'e,  on  an  origin-basis,  the  identity 
of  the  commodities  specified  in 

§  782.10(b)  and  may  not  commingle  or 
blend  them  with  U.S.-produced 
commodities  imtil  such  time  as  the 
imported  commodity  is  delivered  to  an 
end-user. 

(b)  Failure  to  meet  the  requirements 
in  peuragraph  (a)  of  this  section  shall 
constitute  noncompfiance  by  the 
importer  or  subsequent  buyer  for  the 
purposes  of  this  part. 
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§782.15  FiMii9ASCS-751.EBd4}S8 
Caitificato  for  Grain  Quarterly  Report 

(a)  For  purposes  of  providing 
information  relating  to  the  dispo^tion 
of  commodities  specified  in  §  728.10(b), 
a  form  ASCS-751,  End-Use  Certificate 
for  Gndn  Quarterly  Report,  shall  be  filed 
with  KCCO  by  eadi: 

(1)  Imjxjrter,  if  the  importer  has 
control  of  the  commodity  on  the  date 
specified  in  paragraph  (c)  of  this 
section. 

(2)  End-user. 

(3)  Subsequent  buyer. 

(b)  The  information  required  on  form 
ASCS-751  is  as  follows: 

(1)  The  name,  address,  and  telephone 
number  of  the  end-user  or  subsequent 
buyer, 

(2)  The  name  and  address  of  the 
importer,  if  known, 

(3)  The  End-Use  Certificate  for  Grain 
serial  number, 

(4)  The  commodity  and  class  of  such 
commodity, 

(5)  The  storage  location  of  the 
commodity, 

(6)  The  date  the  commodity  was 
received  at  the  end-user’s  or  subsequent 
buyer’s  facility, 

(7)  The  quantity  of  the  commodity 
received,  in  net  metric  tons,  roimd^  to 
the  nearest  hundredth  of  a  ntetric  ton, 

(8)  The  quantity  of  the  commodity 
used  by  the  end-user  or  sold  to  a 
subsequent  buyer, 

(9)  'The  quantity  remaining,  and 

(10)  A  certification. 

(c)  End-users  and  subsequent  buyers 
shall  sulnnit  form  ASCS-751  to  KCCO 
within  15  woik.days  following  full 
consumption  or  resale  of  the  commodity 
specified  on  the  ASCS-750.  For  partial 
resales  or  partial  consumption,  submit 
form  ASCS-751  to  KCCO  within  15 
workdays  following: 

(1)  March  31, 

(2)  Jvme  30, 

(3)  September  30,  and 

(4)  Ei^mber  31. 

(d)  'The  end-user  shall  continue  to 
submit  form  ASCS-751  to  KCCO  until 
the  commodity  has  been  utilized  in 
accordance  with  these  regulations. 

(e)  A  subsequent  buyer  shall  continue 
to  submit  form  ASCS-751  to  KCCO 
until  the  commodity  has  been  resold. 

(f)  Importers  shall  submit  form  ASCS- 
751  to  KCCO  within  15  workdays 
following  March  31,  June  30,  September 
30,  and  December  31,  if  the  imp<>rter  has 
control  of  the  imported  commodity  on 
these  dates. 

§782.16  totendeduse. 

(a)  No  entity  shall  knowingly  use  any 
commodities  specified  in  §  782.10(b)  for 
any  use  other  than  the  use  specified  on 
the  applicable  form  ASCS-750. 
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(b)  If  the  use  specified  on  the 
apphcaUe  form  ASCS-7SO  is  “Resale”, 
the  imported  commodity  may  continue 
to  be  resold  until  delivered  to  an  end- 
user,  at  which  time  the  end-user  must 
use  such  commodity  for  one  or  more  of 
the  intended  uses,  except  resale. 

§782.17  Comrnodittes  parcliased  for 
resale. 

(a)  This  section  applies  to  an  importer 
or  subsequent  buyer  who  impcHts  or 
purchases  a  commodity  pacified  in 

§  782.10(b)  for  the  purpose  of  reselling 
the  commodity. 

(b)  Any  sales  contracts  entered  into 
between  the  importer  and  a  subsequent 
buyer,  or  a  contract  entered  into 
between  subsequent  buyers,  must 
contain  terms  that  notify  the  subsequent 
buyer  that: 

(1)  The  commodity  being  purchased 
originated  in  Canada, 

(2)  The  commodity  being  purchased  is 
deemed  ineligible  for  use  under  CCC 
and  USDA-assisted  expcnt  programs, 

(3)  The  subsequent  buyer 
preserve,  on  an  (»igin-b^is,  the  identity 
of  the  commodity  being  purchased, 

(4)  'The  commodity  may  not  be 
commingled  cx  blended  with  U.S.- 
produced  commodities  until  such  time 
as  the  ccmunodity  is  delivered  to  an 
end-user,  and 

(5)  The  subsequent  buyer  is 
responsible  for  filing  form  ASCS-751  in 
accordance  with  §  782.15. 

(c)  The  importer  or  subsequent  buyer 
shall  submit  to  KCCO,  within  10 
workdays  from  the  date  of  sale,  its 
subsequent  buyer’s  name,  address,  and 
telephone  number,  and  the  quantity 
sold. 

(d)  The  subsequent  buyer  shall 
provide  its  purchaser  with  a  photocopy 
of  the  form  ASCS-750  submitted  to 
KCCO  by  the  importer  in  accordance 
with  §  782.12(a). 

§782.18  Penalty  tor  noncompMance. 

It  shall  be  a  violation  of  18  U.S.C. 
1001,  which  provides  for  a  fine  of  not 
more  than  $10,000  or  imprisonment  for 
not  more  than  5  years,  or  both,  for  any 
entity  to  engage  in  fraud  with  respect  to 
or  knowingly  violate  the  provisions  set 
forth  in  this  part. 

Subpart  C — Records  and  Reports 

§  782.20  Importer  records  and  reports. 

(a)  The  impKKter  shall  retain  a  copy  of 
each  form: 

(1)  ASCS-750,  End-Use  Certificate  for 
Crain,  that  is  sutenitted  to  KCCO  in 
accordance  with  §  782.12(a). 

(2)  ASCS-751,  End-Use  Certificate  for 
Grain  C^arterly  Repeal,  that  is 
submitted  to  KCCO  in  accordance  with 
§  782.15(a)(1). 
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(b)  The  importer  shall  retain  a  copy 
of: 

(1)  Each  bill  of  lading  that  is  filed 
with  KCCO  in  accordance  with 

§  782.13(cKl). 

(2)  The  information  with  respect  to 
subsequent  buyers  provided  to  KCCO  in 
accordance  with  §  782.13(c)(2). 

(c)  The  importer  ^all  maintain 
records  to  verify  that  the  commodity 
specified  on  the  end-use  certificate  was 
identity-preserved  until  such  time  as  the 
imported  commodity  was  delivered  to 
the  end-user  or  a  su^equent  buyer. 

(d)  Copies  of  the  documents, 
information,  and  records  required  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  shall  be  kept  on  file  at  the 
importer’s  headquarters  office  or  other 
location  designated  by  the  importer  for 
the  period  specified  in  §  782.25. 

§  782.21  End-user  records  and  reports. 

(a)  The  end-user  shall  retain  a  copy  of 
each  form  ASCS-751,  End-Use 
Certificate  for  Grain  Quarterly  Report, 
that  is  filed  with  KCCO  in  accxirdance 
with  §  782.15(a)(2). 

(b)  The  end-user  shall  retain  a  copy  of 
each  form  ASCS-750,  End-Use 
Certificate  for  Grain,  and  written 
notification  on  the  intended  use  of  the 
commodity  provided  to  the  end-user  by 
the  importer  in  accordance  with 

§  782.12(c)(3). 

(c)  Copies  of  the  documents  required 
in  paragraphs  (a)  and  (b)  of  this  sectiem 
shall  be  kept  on  file  at  the  end-user’s 
headquarters  office  or  other  location 
designated  by  the  end-user  for  the 
period  sj>ecified  in  §  782.25. 

§  782.22  Subsequent  buyer  records  and 
reports. 

(a)  The  subsequent  buyer  shall  retain 
a  copy  of  each  form  ASCS-751,  End-Use 
Certificate  for  Grain  Quarterly  Report, 
that  is  filed  with  KCCO  in  accord^ce 
with  §  782.15(a)(3). 

(b)  The  subsequent  buyer  shall  retain 
a  copy  of  each  form  ASCS-750,  End-Use 
Certificate  for  Grain,  provided  to  the 
subsequent  buyer  in  accordance  with 

§§  782.12(c)(3)  or  782.17(d). 

(c)  The  subsequent  buyer  shall  retain 
a  copy  of  the  sales  contract  which 
contains  the  terms  of  §  782.17  (b)  and  (c) 
when  the  imported  commodity  is 
resold. 

(d)  The  subsequent  buyer  shall 
maintain  records  to  verify  that  the 
commodity  specified  on  the  end-use 
certificate  was  identity-preserved  during 
the  time  that  the  subs^uent  buyer 
maintained  ctmtrol  of  the  imported 
commodity. 

(e)  Copies  of  the  documents  and 
records  required  in  para^phs  (a) 
through  (d)  of  this  sectiem  shall  be  kept 
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on  file  at  the  subsequent  buyer’s 
headquarters  office  or  other  location 
designated  by  the  subsequent  buyer  for 
the  period  specified  in  §  782.25. 

§  782.23  Failure  to  file  end-use  certificates 
or  quarterly  reports. 

Failure  by  importers,  end-users,  and 
subsequent  buyers  to  file  form  ASCS- 
750,  End-Use  Certificate  for  Grain,  and 
form  ASGS-751,  End-Use  Certificate  for 
Crain  Quarterly  Report,  as  applicable, 
and  retain  or  maintain  related  copies 
and  records  shall  constitute 
noncompliance  for  the  purposes  of 
§782.18. 

§  782.24  Recordkeeping  and  examination 
of  records. 

(a)  Examination.  For  the  purpose  of 
verifying  compliance  with  the 


requirements  of  this  part,  each  importer, 
end-user,  and  subsequent  buyer  shall 
make  available  at  one  place  at  all 
reasonable  times  for  examination  by 
representatives  of  USDA,  all  books, 
papers,  records,  bills  of  lading, 
contracts,  scale  tickets,  settlement 
sheets,  invoices,  written  price 
quotations,  or  other  documents  related 
to  the  importation  of  the  commodities 
specified  in  §  782.10(b)  that  are  within 
the  control  of  such  entity. 

(b)  Orderly  retention  of  records.  To 
facilitate  examination  and  verification 
of  the  records  and  reports  required  by 
this  part,  copies  of  form  ASC^750, 
End-Use  Certificate  for  Grain,  shall  be 
filed  in  numerical  order,  and  copies  of 
form  ASCS-751,  End-Use  Certificate  for 
Grain  Quarterly  Report,  shall  be  filed  in 
chronological  order. 


§  782.25  Length  of  time  records  are  to  be 
kept 

The  records  required  to  be  kept  under 
this  part  shall  be  retained  for  3  years 
following  the  filing  date  of  the 
applicable  record.  Records  shall  be  kept 
for  such  longer  period  of  time  as  may  be 
requested  in  writing  by  USDA 
representatives. 

(Note:  The  following  appendix  fonns  will 
not  appear  in  the  Ckxle  of  Federal 
Regulations.] 

Signed  at  Washington,  DC  on  October  14, 
1994. 

Alan  King, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Serv  ice. 
BILLING  CODE  3410-05-P 
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ASCS-7 50  U.S.  DEPARTMENT  Of  AGRtCULTURE 

(Proposal  5)  AphoulturaJ  StabiUzMiort  and  Consarvslion  Sarvica 

END-USE  CERTIFICATE  FOR  GRAIN 

FOR  INTERNAL  USE  ONLY 

Date; 

Initials: 

Serial  Number:  XXXXXXXX 

NOTE:  Tht  foUoy*ing  stmtmmmni  is  msds  in  mccordsncm  with  ths  Privmcf  Act  of  1974  IS  USC  S52sl  and  tha  Paparwork  ftsdactian  Act  of  1960.  as 
amandad.  Tha  authority  for  raquasting  tha  following  information  is  7  CfR.  Part  702.  Tha  information  win  ba  usad  to  uarify  compSanca  by  tha 
maportmr  at  grain,  aubsaquant  buyar  or  an  artd-ittar  af  lha  imporaad  grain  arith  Ora  provisions  of  7  CPU.  Part  702.  Furnishing  tha  raquastad 
information  is  marrdatory.  Failura  to  comply  with  tha  ragulaiions  govaraing  lha  Bntt<Jsa  Cartificala  Program  may  raauH  m  lha  asaassmani  of 
panahias  in  aecordanca  with  7  CFR.  Part  702  against  tha  norr-camptying  party.  This  information  may  ba  providad  to  othar  agaaciaa.  KS. 
Dapartmant  of  Justica,  or  othar  Stata  and  Fadaral  Law  anforcamant  aganciaa,  and  in  raspensa  to  a  court  magistrata  or  adminialraliva  Iributral. 
Tha  provisions  of  crimirral  arrd  dvi  fraud  statutas.  irrdudittg  10  USC  206.  207,  371.  651.  1001;  15  USC  7t4m;  and  31  USC  3729,  ara  appbcab/e 
to  tha  information  providad. 

Public  raporting  bur  dan  for  this  collaction  of  information  is  astimatad  la  avaraga  10  mmutas  par  rasponsa.  including  tha  tima  for  raviawing 
irrstructions.  saarching  amistmg  data  sourcaa.  gatharirrg  and  maioaainmg  tha  data  naadad,  and  complating  and  raviawing  tha  codaction  of 
arformadon.  Sartd  eammants  raganUrtg  this  burdan  asbntala  ar  any  othar  aaiparf  of  dtis  eodaetion  of  information,  including  suggastions  for  raduoing 
Ihisburdert,  to  Dapartmant  of  AgricuHura,  Claaranca  Officar.  OIRM,  AG  Bos  7630,  Washington,  D.C.  20250;  and  to  tha  Offrca of  Marragamant 
and  Budget,  P^arwotk  Raduction  Protect  lOMB  No.  0S60-XXXXI.  Washinglon.  D.C.  20503.  RETURN  THIS  COMPLETED  FORM  TO  THE  KANSAS 
CITY  COMMODITY  OFFICE.  P.O.  BOX  419205.  KANSAS  CITY.  MO.  64141-6205. 

1 .  Importer's  Name  ary]  Address  lincluda  street,  city,  state,  ZIP  code! 

2.  Importer's  Telephone  Number  lincluda  area  code! 

3.  Description  of  Gram  Imported  Imark  one  box! 

D  WHEAT  □  BARLEY 

A.  Intenued  Use  Imark  all  applicable  boxes) 

□  Milling  for  Animal  Feed 

□  Milling  for  Human  Consumption 

□  Brewing  or  Malting 

□  Distilling 

□  Manufacturing 

D  Resale 

O  Other 

5.  Class 

6.  Quantity  Imporied  Un  net  metric  tons! 

7.  Storage  Location 

8.  End-Uaar/Subsepuent  Buyer's  Name  and  Address,  if  known  lincluda  street,  city,  state,  ZIP 
coda! 

NOTE:  List  the  name,  address  end  telephone  number  ol  eny  additional  end-users  or  subse¬ 
quent  buyers  on  a  separate  sheet  ol  paper  and  attach  to  original  certificate. 

9.  End-User's/Subsequent  Buyer's  Telephone  Number 
linclude  area  code) 

10.  Transportat.on  Ccrr.pany 

1 1 .  Mode  ol  Transportation  Imark  one  box) 

O  RAIL  □  TRUCK 

□  BARGE  a  VESSEL 

12.  CERTIFICATION 

/,  acting  as  agetu  for  the  importer  named  above  for  the  purpose  of  completing  this  form,  declare  that  I  have  personal  knowledge  concerning 
the  ituended  use  cf  the  commodity  described  above.  I  agree  to  preserve,  on  an  origin-basis,  the  identity  of  the  commodity,  and  will  not 
commingle  or  bletui  she  imported  commodity  with  U.S.  produced  commodities  until  such  time  as  the  imported  commodity  is  delivered  lo  an 
end-user.  /  further  agree  to  provide  the  U.S.  Departmeiu  of  Agriculture's  Kansas  City  Commodity  Office,  P.O.  Box  419205,  Kansas  City, 

MO  64141-62D5,  with  copies  of  all  required  documentation  in  accordance  with  7  CFR  Part  782. 

A.  importer's  Authorized  Representative  (Plaase  Prinll 

B.  Title 

C.  Signature 

D.  Date 

I  Jhts  progrfti  0t  mctikofy  lewltf  ge  conducted  on  s  nondtscnmmotor^f  boas  wtthooi  roQord  lo  roce,  cotot,  teUQton^  tiottonol  origin,  ege.  sex,  mohtol  stotus.  or  disobtitx^ 
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General  Information 

•  The  United  States  Uepaitment  of 
Agriculture  (USDA)  provides  end-use 
certificates  for  persons  requiring  these 
certificates  for  the  importation  of  Canadian- 
produced  wheat  and  barley  into  the  United 
States. 

•  Regulations  governing  the  End-Use 
CertificatB  Program  can  be  found  at  7  CFR 
Part  782. 

•  Wheat  and  bailey  covered  by  an  end-use 
certificate  is  not  eligfole  for  use  under  CCC 
and  USDA-assisted  export  programs. 

•  ASCS-750,  End-Use  Certihcates  are 
required  for  each  entry  of  Canadian-produced 
wheat  and  barley,  and  must  be  submitted  to 
the  Kansas  City  Conunodity  Office  within  10 
days  from  the  date  of  entry. 

•  Copies  of  forms  ASCS-750  (End-Use 
Certificate  for  Grain)  and  ASCS-751  (End- 


Use  Certificate  for  Grain  Quarterly  Report) 
can  be  obtained  frxan  the  Kansas  City 
Conunodity  Office,  P.O.  Box  419205.  Kansas 
City,  MO  64141-6205 

•  For  grain  delivered  to  an  end-user,  the 
importer  shall  provide  the  Kansas  City 
Conunodity  Office,  within  10  workdays  of 
delivery  of  the  commodity  to  the  end-user,  a 
copy  of  the  inll  of  lading  on  which  the  end- 
user’s  authorized  representative  has 
acknowledged  receipt  of  the  grain,  and  the 
date  of  receipt  of  the  grain  at  the  end-user's 
facility. 

•  For  grain  sold  to  a  subsequent  buyer,  the 
importer  shall  provide  the  Kansas  City 
Conunodity  Office,  within  10  workdays  of 
the  date  of  sule,  the  subsequent  buyer’s  name, 
address,  telephone  number,  and  the  quantity 
sold. 


•  Importers,  end-users  and  subsequent 
buyers  are  responsible  for  providing 
quarterly  reports  to  the  Kansas  C3ty 
Qmunodity  Office  until  the  grain  is  either 
resold  or  folly  consumed  at  the  end-user's 
facility. 

•  Follow  these  instructions  when 
completing  this  form.  Only  those  items 
requiring  explanation  are  desf^ibed  below: 

Item  4 — Enter  the  intended  use  by  the  end- 
user,  if  known.  If  "Other”  is  marked,  provide 
the  intended  use  m  the  space  provided. 

Item  7 — If  the  commodity  will  be  held  in 
storage  to  be  sold  at  a  later  date,  enter  the 
storage  location. 

Items  8  and  9— If  known  at  the  time  of 
importation,  enter  the  end-user  or  subsequent 
buyer’s  name,  address  and  telephone 
number.  Otherwise,  leave  blank 

BILLING  CODE  34ie.«S.4>-«l 
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ASCS-751  U.S.  DEPARTMENT  OF  AGRICULTURE  I 

(Proposal  4)  Agricultural  Stabilization  and  Conservation  Service  ! 

END-USE  CERTIFICATE  FOR  GRAIN  ! 

QUARTERLY  REPORT  : 

FOR  INTERNAL  USE  ONLY 

Date: 

Initials: 

NOTE;  The  fotowSng  statement  is  made  In  accordance  with  the  Priyacy  Act  o!  1974  (S  (JSC  SS2a/  and  the  Paperwork  Reduction  Act  of  1980,  at  amended.  The  authority 
for  requattirtg  the  fodowing  Mormation  it  7  CfR,  ^rt  782.  The  Information  «mV  be  used  to  varffy  compliance  by  the  importer,  end-user  or  subsequent  buyer  of 
inqtottod  groin  yrith  the  provitiont  of  7  CFR,  Part  782.  Furnishing  the  raquestod  Mormation  It  rriandatery.  Fedure  to  comply  with  the  regulatient  governing  the 
Cnd-tJae  Cerdfioate  Pogrom  may  result  in  the  attettmont  of  penalties  in  accordance  orlth  7  CFR,  ^rt  782  against  the  non-complying  potty.  This  Mormation  may 
ba  provided  to  other  agondot,  IRS.  Dapartmont  of  Juttica,  or  ether  State  and  Federal  Law  anforcomont  agendas,  and  in  retponae  to  a  court  magistrate  or 
odnunittrative  trPunal.  The  provitiont  of  criminal  and  dvi  fraud  ttatutaa.  including  18  (JSC  286,  287,  371,  SSI,  1001;  IS  USC  714m;  arid  31  (JSC  3729.  are 
applicable  to  the  Mormation  provided. 

PrbSc  reporting  burden  for  this  collection  of  Mormation  it  estimated  to  overage  C.S  hours  per  response,  inchtding  the  time  for  reviewing  inttrucliens.  searching 
ardsting  data  aoutcet.  gathering  and  mointaming  the  data  needed,  and  completlttg  artd  reviewing  the  eoHorriien  of  Mormation.  Settd  eemmontt  regarding  this  burden 
oadmate  or  any  ether  aspect  of  this  colectien  of  Mormation.  including  tuggestiona  for  roduemg  this  burden,  to  Department  of  Agriculture,  Clearance  Officer,  OiRM. 
AG  Bo*  7630.  Washington,  O.  C.  202SO;  and  to  the  Office  of  Management  artd  Burjget,  Paperwork  Reduction  Pofect  lOMB  No.  0S60-XXXXI,  Washington,  D.  C. 
20603  RerURtl  THE  ORiaiNAl  OF  THIS  COMPLFTFD  FORM  TO  THE  KANSAS  CtTY  COMMODITY  OFfTCF,  P.O.  BOX  41920S.  KANSAS  CITY.  MO  64141S20S 

1 .  Ertd-Usar's/Subsequant  Buyer's  Name  and  Address 
Undudo  stroot,  city,  stole,  ZIP  code) 

2.  End-User's/Subsequent  Buyer's  Telephone 
Number  lindudo  araa  codaf 

3.  Storage  Location  of  the  Commodity 

4.  Importer's  Name  artd  Address  linclude  stroot.  city,  stoto,  ZIP  codol 

S.  End-Use  Certificate  (or  Grain  Serial  Number 

6.  Description  of  Commodity  (mark  one  box! 

D  WHEAT  D  BARLEY 

7.  Class 

8.  Date  of  Receipt  at  End-User's/Subsequent  Buyer's 
Facility 

9.  Quantity  Received  in  Net  Metric  Tons  (Complete  only  on  initial  report  for  the  end-use  serial 
number  in  item  5.  Leave  blank  for  subsequent  reports.l 

10A  CERTIFICATION  BY  END-USER 

/  certify  that  1  have  persrtnal  knowledge  concerning  the  coniumptton  of  the  commodity  detcribed  above.  1  declare  that  the  commodity  has  been  fully  or  partially  consumed 
at  my  foctbty  in  accordance  with  provitiont  in  7  CfR  Part  782.  1  agree  to  provide  the  U.S.  Department  Agriculture's  Kansas  City  Commodity  Office.  P.O.  Box  41 920S. 

Kansas  City.  MO  64141-6205.  with  copies  c>f  all  required  documentation  in  accorilance  with  TCFRPart  782. 

Quantity  Used:  |  Quantity  Remaining: 

Use  Imork  all  applicable  itomsl: 

□  Milling  (or  Artimal  Feed  □  Manufacturing  □  Distilling 

□  Milling  (or  Human  Consumption  □  Brewing  or  Malting  □  Other  (Please  specify! 

Signature  of  Authorized  Repiesentativa 

Date 

10B.  CERTIFICATION  BY  SUBSEQUENT  BUYER/IMPORTER 

/  certify  that  1  hove  personal  knowledge  concerning  the  commodity  described  above.  1  further  certify  lhai  1  have  preserved,  and  will  continue  lo  preserve,  on  an  origin-MSis, 
the  identity  of  the  commodity,  and  will  not  commingle  or  blend  the  imported  commodity  with  U.S.  produced  commodities.  /  further  agree  lo  provide  the  U.S.  Departmeni  of 
Agriculture's  Kansas  City  Commodity  Office.  P.O.  Box  419205.  Kansas  City.  MO  64141-6205,  with  copies  of  all  required  documentation  in  accordance  with  7CFBPan  78'' 

1  declare  that  the  commodity  has  been  fully  or  partially  resold  to  a  subsequent  buyer  or  end-user,  as  provided  below 

Quantity  Resold: 

Buyer: 

1  Quantity  Rer'^ining:  I 

Signature  of  Authorized  Representative 

Dale 

Thit  fitognm  or  sctin'tY  wifi  Oc  conducted  on  a  nondiscnminatory  batis  without  tegaid  to  face,  co/or,  taUgion.  national  origin,  age.  sex,  marital  status,  or  disability 


This  quanerfy  report  must  be  hied  within  15  worVing  days  of  full  consumption  or  resale.  For  partial 

Mail  the  completed  original  to: 

consumption  or  resale,  this  report  must  be  fifed  within  15  working  days  of: 

March  31 

Kansas  City  Commodity  Office 

June  30 

P.O.  Box  419205 

Saplembei  30 

Kansas  City,  MO  64141-6205 

December  31 

Continue  to  file  quarterly  reports  until  full  consumotion  is  certified 

□  Kansas  City  Commodity  Ot(ica 


□  Filer  Copy 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartei 
RIN  3150-AE88 

Land  Ownership  Requirements  for 
Low-Level  Waste  Sites;  Extension  of 
Comment  Period 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMARY:  On  August  3, 1994  (59  FR 
39485),  the  NRC  published  for  public 
comment  an  advance  notice  of  proposed 
rulemaking  to  consider  amending  its 
regulations  to  allow  private  ownership 
of  Low-Level  Radioactive  Waste  facility 
sites  as  an  alternative  to  the  current 
requirement  for  Federal  or  State 
ownership.  The  comment  period  for  this 
advance  notice  of  proposed  rulemaking 
was  to  have  expir^  on  October  3, 1994. 
The  Nuclear  Information  and  Resource 
Service  has  requested  a  30-  to  60-day 
extension  of  the  comment  period.  They 
believe  that  there  are  many  potentially 
affected  individuals,  communities,  and 
organizations,  who  will  need  more  time, 
and  whose  input  could  be  useful  in 
NRC’s  analysis  of  this  proposal.  In  view 
of  NRC’s  desire  to  get  relevant 
information  which  is  needed  to 
determine  the  advisabihty  for 
rulemaking  on  the  land  ownership 
issue,  the  NRC  has  decided  to  extend 
the  comment  period  for  an  additional  60 
days.  The  extended  comment  period 
now  expires  c«i  December  2, 1994. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  December  2, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  before  this  date. 

ADDRESSES:  Mail  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch. 

Deliver  comments  to:  11555  Rockville 
Fike,  Rockville,  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  Federal  workdays. 

Examine  copies  of  comments  received 
at;  The  NRC  Pliblic  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Haisfield,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
nC  20555,  telephone  (301)  415-6196. 

Dntcd  at  Rockville,  Maryland,  this  12th  day 
of  October,  1994. 


For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

(FR  Doc.  94-25991  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  7590-01-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 
[*94-4] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indieina 
regulatory  program  (hereinafter  referred 
to  as  the  “Indiana  program”)  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
miscellaneous  revisions  to  the  Indiana 
rules.  The  amendment  is  intended  to 
revise  the  Indiana  program  to  eUminate 
topographical  clerical,  and  spelling 
errors  and  to  amend  those  instances 
where  the  word  “commission”  should 
be  changed  to  “director”  in  accordance 
with  Indiana  Senate  Enrolled  Act  (SEA) 
362. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.  November 
21. 1994.  If  requested,  a  public  hearing 
on  the  propesed  amendment  will  be 
held  on  November  14, 1994.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  E.S.T.  on  November  4. 1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Roger  W. 
Calhoun,  Director,  Indianapolis  Field 
Office  at  the  first  address  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
wTitlen  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM’s 
Indianapolis  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


Roger  W.  Calhoun,  Director, 

*  Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capebart 
Federal  Building,  Room  301, 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  226-6166 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  Room  C256,  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1547 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W,  Calhoun,  Director, 
Indianapolis  Field  Office,  Telephone; 
(317) 226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26. 1982,  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  foimd 
at  30  CFR  914.10,  914.15,  and  914.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  September  26, 1994 
(Administrative  Record  No.  IND-1400). 
Indiana  submitted  program  amendment 
#94-4  concerning  numerous 
miscellaneous  revisions  to  the  Indiana 
rules  to  eliminate  typographical, 
clerical,  and  spelling  errors  and  to 
amend  those  instances  where  the  word 
“commission”  should  be  changed  to 
“director”  in  accordance  with  Indiana 
SEA  362.  OSM  approved  SEA  362  as  a 
program  amendment  on  August  2, 1991 
(56  FR  37016). 

Typographical,  clerical,  or  spelling 
errors  are  being  corrected,  or  changes 
from  "commission”  to  “director”  are 
being  made  to  the  following  rules: 

310  lAC  12-i-l 
310  lAC  12-1-2 
310  I  AC  12-1-4 
310  lAC  12-2-3 
310  lAC  12-2-4 
310  lAC  12-2-5 
310  lAC  12-2-9 
310  lAC  12-2-10 
310  lAC  12-2-12 
310  lAC  12-3-2 
310  lAC  12-3-3 
310  lAC  12-3-^ 

310  lAC  12-3-5 
310  lAC  12-3-7 
310  lAC  12-3-10 
310  lAC  12-3-11 
310  I  AC  12-3-14 
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310  lAC  12-3-15 
310  lAC  12-3-16 
310  lAC  12-3-17 
310  lAC  12-3-18 
310  lAC  12-3-21 
310  lAC  12-3-22 
310  lAC  12-3-23 
310  lAC  12-3-24 
310  lAC  12-3-25 
310  lAC  12-3-27 
310  lAC  12-3-28 
310  lAC  12-3-35 
310  lAC  12-3-36 
310  lAC  12-3-40 
310  lAC  12-3-42 
310  lAC  12-3-44 
310  lAC  12-3-45 
310  lAC  12-3-50 
310  lAC  12-3-51 
310  lAC  12-3-53 
310  lAC  12-3-54 
310  lAC  12-3-58 
310  lAC  12-3-59 
310  lAC  12-3-60 
310  lAC  12-3-61 
310  lAC  12-3-62 
310  lAC  12-3-65 
310  lAC  12-3-66 
310  lAC  12-3-67 
310  lAC  12-3-72 
310  lAC  12-3-73 
310  lAC  12-3-77 
310  lAC  12-3-79 
310  lAC  12-3-85 
310  lAC  12-3-86 
310  lAC  12-3-88 
310  lAC  12-3-89 
310  lAC  12-3-90 
310  lAC  12-3-92 
310  lAC  12-3-93 
310  lAC  12-3-99 
310  lAC  12-3-101 
310  lAC  12-3-102 
310  lAC  12-3-105 
310  lAC  12-3-109 
310  lAC  12-3-113 
310  lAC  12-3-114 
310  lAC  12-3-115 
310  lAC  12-3-117 
310  lAC  12-3-119 
310  lAC  12-3-120 
310  lAC  12-3-122 
310  lAC  12-3-123 
310  lAC  12-3-124 
310 lAC  12-3-125 
310 lAC  12-3-129 
310 lAC  12-3-130 
310  lAC  12-3-132 
310  lAC  12-3-133 
310  lAC  12-3-134 
310  lAC  12-3-135 
310  lAC  12-4-2 
310  lAC  12-4-6 
310  lAC  12-4-8 
310  lAC  12-4-9 
310  lAC  12-4-10 
310  lAC  12-4-11 
310  lAC  12-4-12 
310  lAC  12-4-13 


310  lAC  12-4-14 
*  310  lAC  12-4-15 

310  lAC  12-5-1 
310  lAC  12-5-2 
310  lAC  12-5-5 
310  lAC  12-5-7 
310  lAC  12-5-8 
310  lAC  12-5-9 
310  lAC  12-5-10 
310  lAC  12-5-22 
310  lAC  12-5-25 
310  lAC  12-5-26 
310  lAC  12-5-28 
310  lAC  12-5-45 
310  lAC  12-5-46 
310  lAC  12-5-47 
310  lAC  12-5-49 
310  lAC  12-5-52 
310  lAC  12-5-59 
310  lAC  12-5-60 
310  lAC  12-5-61 
310  lAC  12-5-62 
310  lAC  12-5-63 
310  lAC  12-5-66 
310  lAC  12-5-67 
310  lAC  12-5-68 
310  lAC  12-5-71 
310  lAC  12-5-72 
310  lAC  12-5-74 
310  lAC  12-5-75 
310  lAC  12-5-76 
310  lAC  12-5-88 
310  lAC  12-5-91 
310  lAC  12-5-93 
310  lAC  12-5-96 
310  lAC  12-5-98 
310  lAC  12-5-109 
310  lAC  12-5-110 
310  lAC  12-5-111 
310  lAC  12-5-113 
310  lAC  12-5-116 
310  lAC  12-5-123 
310  lAC  12-5-124 
310 lAC  12-5-125 
310  lAC  12-5-126 
310  lAC  12-5-127  ^ 

310  lAC  12-5-128 
310  lAC  12-5-134 
310  lAC  12-5-135 
310  lAC  12-5-136 
310  lAC  12-5-138 
310  lAC  12-5-139 
310  lAC  12-5-140 
310 lAC  12-5-141 
310  lAC  12-5-142 
310  lAC  12-5-143 
310  lAC  12-5-157 
310  lAC  12-5-158 
310  lAC  12-6-3 
310  lAC  12-6-6 
310  lAC  12-6-10 
310  lAC  12-6-13 
310  lAC  12-6-14 
310  lAC  12-6-17 
310  lAC  12-6-18 
310  lAC  12-7-3 
310  lAC  12-7-8 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 


comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  E.S.T.  on 
November  4, 1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  hea^  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


/ 
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rv.  Procedural  Determinations 
Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
'(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  emd  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
section  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  wdll  ensure  that 


existing  requirements  previously 
promulgate  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  October  13, 1994. 

Ronald  C.  Recker, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

[FR  Doc.  94-26063  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  4310-05-M 

30  CFR  Part  914 

[#94-5] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportimity  for  public 
hearing. 

SUMMARY:  OSM  is  aimouncing  receipt  of 
a  proposed  amendment  and  the 
withdrawal  of  a  previously  proposed 
amendment  to  the  Indiana  regulatory 
program  (hereinafter  referred  to  as  the 
“Indiana  program”)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  new  proposed 
amendment  consists  of  changes  to  the 
Indiana  Surface  Mining  rules 
concerning  OSM  Regulatory  Reform  I 
and  III  issues,  required  program 
amendments,  and  State  initiatives.  The 
primary  focus  of  the  amendments  is  on 
hydrology,  impoundments,  roads, 
support  facilities,  and  additional 
miscellaneous  issues.  With  the 
submittal  of  this  amendment,  Indiana  is 
withdrawing  previously  proposed 
amendment  #93-6  concerning  the  same 
subjects.  New  proposed  amendment 
#94—5  replaces  withdrawn  amendment 
#93-6.  The  amendment  is  intended  to 
resolve  outstanding  issues  that  remain 
present  in  the  approved  Indiana 
program  resulting  from  changes  to  the 
Federal  program.  The  amendment 
would  also  incorporate  changes  desired 
by  the  State  that  address  various  parts 
of  the  State  rules. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.  November 
21, 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendinent  will  be 
held  on  November  14, 1994.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  E.S.T.  on  November  4, 1994. 


ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Roger  W. 
Calhoun,  Director,  Indianapohs  Field 
Office  at  the  first  address  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  conunents  received  in  response 
to  this  docmnent  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  fi^  copy  of  the  proposed 
amendment  by  contacting  OSM’s 
Indianapolis  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Roger  W.  Calhoun,  Director, 

Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  room  301, 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  226-6166. 

Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  room  C256.  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun,  Director, 

Indianapolis  Field  Office,  Telephone: 
(317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  emd  the 
conditions  of  approval  can  be  found  in 
the  July  26, 1982,  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10,  914.15,  and  914.16. 

II.  Discussion  of  the  Proposed 
Amendment 

Since  July  29, 1982,  (the  date  of 
conditional  approval  of  the  Indiana 
program),  a  number  of  changes  have 
been  made  to  the  Federal  regulations 
concerning  smrface  coal  mining  and 
reclamation  operations.  Piusuant  to  the 
Federal  regulations  at  30  CFR  732.17, 
OSM  informed  Indiana  on  May  22, 

1985,  (Regulatory  Reform  I),  and  on 
September  20, 1989,  (Regulatory  Reform 
III),  that  a  number  of  Indiana  regulations 
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are  less  effective  than  or  inconsistent 
with  the  revised  Federal  requirements. 

By  letter  dated  October  15, 1993 
(Administrative  Record  No.  IND-1300), 
the  Indiana  Department  of  Natural 
Resources  (IIR4R)  submitted  to  OSM  a 
State  program  amendment  package  #93- 
6  consisting  of  revisions  to  52  sections 
of  the  Indiana  rules.  These  revisions 
address  changes  to  the  Indiana  program 
that  were  identified  in  the  two  letters 
referred  to  above,  and  certain  required 


program  amendments.  The  State  has 
also  proposed  additional  changes  which 
Indiana  believes  will  further  improve 
the  approved  State  program.  The 
primary  focus  of  the  submittal  is  on 
hydrology,  impoundments,  roads, 
support  facilities,  and  termination  of 
•  jurisdiction.  OSM  subsequently 
reviewed  the  proposed  amendments  in 
#93-6  and  provided  Indiana  with  a 
detailed  list  of  comments  concerning 
the  amendment. 


By  letter  dated  September  26, 1994 
(Administrative  Record  Number  IND- 
1401),  Indiana  submitted  proposed 
program  amendment  #94-5.  In  that 
letter,  Indiana  stated  that  #94-5  revises 
language  which  was  previously 
submitted  in  program  amendment  #93- 
6,  and  formally  withdrew  amendment 
#93-6. 

The  following  rulemaking  actions  are 
being  proposed  by  Indiana; 


Rule  No. 


310  I  AC  12-6.5-78.7  . . . . 

310  lAC  12-0.5-91.5  . . 

310  !AC  12-0.5-109  . 

310  lAC  12-3-30  . 

310  lAC  12-3-32  . 

310  lAC  12-3-33  - - - 

310  lAC  12-3-34  _ _ 

310  lAC  12-3-^1  . . 

310  I  AC  12-3-47  . . . . . 

310  lAC  12-3-49  _ _ _ _ 

310  lAC  12-3-55  . 

310  lAC  12-3-65.1  . . . 

310  lAC  12-3-68  . . 

310  I  AC  12-3-70  _ 

310  lAC  12-3-71  . . 

310  lAC  12-3-81  . . 

310  lAC  12-3-83  _ _ _ 

310  lAC  12-3-90.5 . . 

310  lAC  12-3-91  . . 

310  lAC  12-3-127  . . . . 

310  lAC  12-6-17  . 

310  lAC  12-6-20 . . . 

310  lAC  12-5-21  _ _ 

310  lAC  12-6-24  . . 

310  lAC  12-5-27  . . . 

310  lAC  12-5-31  . 

310  lAC  12-5-39  _ 

310  lAC  12-5-41  . 

310  lAC  12-6-42 . . 

310  lAC  12-6-44  _ _ _ _ 

310  lAC  12-5-48  . . . 

310  lAC  12-6-50  . . 

310  lAC  12-5-69 . . - . 

310  lAC  12-6-69.5  . . 

310  lAC  12-6-70  _ 

310  lAC  12-6-83  . . 

310  lAC  12-6-66  . . 

310  lAC  12-6-87  - _ _ _ 

310  lAC  12-5-90 . . 

310  lAC  12-5-92  _ _ _ 

310  lAW  12-5-96  . . . 

310  lAC  12-5-104  . . 

310  lAC  12-6-105 _ 

310  I  AC  12-5-106  . . . . . 

310  lAC  12-6-108  . . . 

310  lAC  12-6-112  . . . 

310  lAC  12-6-114 _ _ 

310  lAC  12-5-137. _ _ _ 

310  lAC  12-5-137.5  . . . 

310  lAC  12-5-144  _ _ _ 

310  lAC  12-6-19  _ _ 


Subject  (intended  action) 


Definition  of  “other  treatn)ent  facilities”  (New.) 

Definition  of  “previously  mined  area"  (Amend.) 

Definition  of  “road"  (Amend). 

Permit  applications;  hydrolo^  (Amend). 

Permit  appiicatior^;  grourxi  water  (Amend). 

Permit  applications;  surface  water  (Amend). 

Permit  applications;  alternative  water  supply  (Amend). 

Permit  applications;  general  requirements  (Amend). 

Permit  applications;  protection  of  hydrologic  balance  (Amend). 

Permit  applications;  ponds,  impoundments,  banks,  dams,  and  embankments  (Amend). 

Permit  applications;  transportation  facilities  (Amend). 

Permit  applications;  road  systems  (New). 

Undergound  permits;  hydrology  (Amend). 

Underground  permits;  ground  water  (Amervl). 

Undergrourxt  permits;  surface  water  information  (Amend). 

Underground  permits;  protection  of  hydrologic  balance  (AmerKi). 

Underground  permits;  ponds,  impoundments,  banks,  dams  and  embankments  (Amend). 
Underground  permits;  road  systems  (New). 

Underground  mining;  return  of  coal  processing  waste  to  abandoned  underground  workings 
(Amend). 

Permit  reviews;  approval  for  transfer,  assignment,  or  sale  of  permit  rights  (Amend). 

Surface  mining;  water  quality  standards  and  effluent  limitations  (Amend). 

Surface  mining;  sediment  control  measures  (Amend). 

Surface  mining;  siltation  structures  (AmerKi). 

Surface  mining;  permanent  aiKl  temporary  impoundments  (Amend). 

Surface  mining;  surface  and  ground  water  monitoring  (Amend). 

Hydrologic  balance;  diversions,  impourxfments,  and  treatment  facilities  (Amervl) 

Disposal  of  excess  spoil  (AmerKi). 

Surface  mining;  general  requirements  (Amend). 

Coat  processing  waste  banks;  site  inspection  (Amend). 

Coal  processing  waste  barrtcs;  construction  requirements  (Amend). 

Surface  mining;  dams  arxf  embankments;  general  requirements  (Amend). 

Coat  processmg  waste;  dams  and  embankments;  design  and  construction  (Amend). 

Surface  mining;  roads  (AmerKf). 

Surface  mining;  primary  roads  (New). 

Other  transportation  facilities  (AmerKi.) 

Undergrour^  mining;  water  quality  standards  and  effluent  limitations  (AmetKi). 

Underground  mmirrg;  sediment  control  measures  (Amend). 

Underground  mining;  siltation  structures  (Amend). 

Underground  mining;  permanent  and  temporary  impoundments  (Amend). 

Underground  mining;  surface  and  ground  water  monitoring  (Amend). 

Underground  mining;  postnvning  rehabilitation  of  siltation  structures,  diversions,  impound¬ 
ments,  and  treatment  fadHties  (Amerxl). 

Underground  mining;  disposal  of  underground  development  waste  and  exceed  spoil  (Amend). 
Underground  mming;  coal  processing  waste  banks;  general  requirements  (Amer^. 
Underground  mining;  coal  processing  waste  banks;  site  inspect  (Amend). 

Underground  mining;  coal  processing  waste  banks;  construction  requiremertts  (Amend). 
Underground  mining;  coal  processing  waste;  dams  and  embankments;  gene^  recrements 
(Amend). 

Underground  minmg;  dams  aixl  embankments;  design  and  construction  (Amerxl). 

Underground  mining;  roads  (Amend). 

Primary  roacte  (New). 

Auger  mintng;  additional  performance  standards  (Amend). 

Termination  of  jurisdiction  (New). 


The  full  text  of  the  proposed  program 
amendment  submitted  hv  Indiana  is 


available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 


now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
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effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

ni.  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  e.s.t.  on 
November  4, 1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportimity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 


posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 
Executive  Order  12866 

This  rule  is  exempted  fi'om  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  192(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 


such  regulations  would  not  have  a 
significant  economic  efiect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations.  j 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  13, 1994. 

Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Su pport 
Center. 

(FR  Doc.  94-26064  Filed  10-19-94;  8:45  am] 
BtLUNG  CODE  431O-0S-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-G4-023] 

RIN  2115-AE84 

Regulated  Navigation  Area;  Heii< 

Carriers  International,  Upper  New  York 
Bay,  NY  and  N J 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  withdrawal  of 
rulemaking. 

summary:  The  Coast  Guard  is 
withdrawing  the  May  1994  notice  of 
proposed  rulemaking  (NPRM)  which 
proposed  to  establish  a  regulated 
navigation  area  (RNA)  in  the  waters  of 
Upper  New  York  Bay  in  an  area  south 
southwest  of  Liberty  Island  and  west  of 
Federal  Anchorage  20D  for  the  purpose 
of  operating  a  helicopter  sightseeing 
service.  On  June  28, 1994,  the  Coast 
Guard  Captain  of  the  Port,  New  York, 
received  a  notice  that  this  sightseeing 
service  would  not  begin  operation  as 
scheduled. 

DATES:  The  NPRM  is  withdrawn  and 
this  rulemaking  docket  is  closed 
efiective  October  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Rosanne  Trabocchi,  Project 
Manager,  Captain  of  the  Port,  New  York, 
(212) 668-7933. 

OSUPPLEMENTARY  INFORMATION: 
Background  and  Purpose  j 

On  May  19, 1994,  the  Coast  Guard  ! 
published  in  the  Federal  Register  (59  | 

FR  26156)  an  NPRM  that  proposed  to  I 
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establish  a  RNA  in  the  waters  of  the 
Upper  New  York  Bay  from  July  25, 

1994,  imtil  Decembm  31, 1998.  This 
RNA  was  proposed  due  to  a  request  by 
Heli-Carriers  International  to  opterate  a 
helicopter  sightseeii^  service  a 
floating  heliport  cm  the  waters  of  Upper 
New  York  Bay.  The  proposed  RNA  set 
forth  a  defined  water  area  for  the 
heliport  to  anchor,  and  regulated  vessel 
traffic  in  and  around  the  area.  Three  (3) 
comments  were  received  in  response  to 
the  NPRM. 

On  Jtme  28, 1994,  the  Coast  Guard 
Captain  of  the  Port,  New  York,  received 
notification  that  Heli-Carriers 
International  was  cancelling  their 
application  for  a  floating  heliport 
license  in  favor  of  applying  for  a  land 
site  from  which  to  operate  their 
helicopter  sightseeing  service.  Heli- 
Carriers  International  intends  to  reapply 
to  the  FAA  for  a  floating  helijjort  license 
at  a  future  undetermin^  date. 

Therefore,  there  is  no  immediate  need  to 
establish  the  proposed  RNA.  The  Coast 
Guard  is  withdrawing  the  NPRM  and 
closing  the  docket  on  this  rulemaking. 
The  Coast  Guard  will  initiate  a  new 
rulemaking  project  and  publish  an 
NPRM  upon  receipt  of  a  new  request 
from  Heli-Carriers  International. 

Dated:  October  4, 1994. 

).L.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
First  Coast  Guard  District. 

IFR  Doc.  94-26001  Filed  10-19-94;  8.45  am) 
BILUNG  CODE  4t10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFRPart52 

[OH49-1-6072B;  FRL-6082-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Proposed  rule. 

SUMMARY:  USEPA  is  partially  approving 
and  partially  disapproving,  through 
‘‘direct  final"  procedure,  Ohio’s  State 
Implementation  Plan  (SD*)  revision  for 
implementation  of  the  Stage  11  vapor 
recovery  program.  Section  182(b)(3)  of 
the  Clean  Air  Act  (CAA)  requires  all 
States  that  have  ozone  nonattaiiunent 
areas  classified  as  moderate  or  above  to 
implement  a  Stage  II  vapor  recovery 
program.  The  Stage  n  vapor  recovery 
program  requires  owners  and  operators 
of  gasoline  dispensing  fridhties  that 
dispense  greater  than  10,000  gallons  of 
fuel  p>er  month  (50,000  gallon  per  month 


in  the  case  of  an  independent  small 
business  maiketm)  to  install  and  operate 
gasoline  vehicle  refueling  vapor 
recovery  systems.  Vapor  recovery 
systems  control  the  release  of  volatile 
organic  compounds  (VOC),  benzene, 
and  toxics  emitted  during  the  refueling 
process.  The  USEPA  is  partially 
approving  Ohio’s  Stage  II  rule  package, 
and  disapproving  of  Paragraph  3745- 
21-09(DDD)(5),  which  grants  the 
EHrector  of  the  Ohio  Environmental 
Protection  Agency  (OEPA)  the 
discretion  to  suspend  the  Stage  II  vapor 
recovery  program  without  prior 
approvd  of  USEPA. 

The  USEPA  is  partially  approving  the 
rules  since,  with  the  exception  of 
Paragraph  3745-21-09(DDD)(5),  the 
program  satisfies  the  criteria  for 
approval  of  Stage  II  vapor  recovery 
programs.  The  USEPA  is  disapproving 
Paragraph  3745-21-09(DDD)(5)  since  it 
fails  to  satisfy  the  requirements  of  Part 
D  of  Title  I  of  the  CAA  by  providing  the 
Director  of  OEPA  the  discretion  to 
suspend  the  Stage  II  program  without 
first  obtaining  Federal  approval.  Partial 
approval  of  the  State  of  C^o’s  Stage  II 
submittal  will  incorporate  the 
provisions  of  the  program  that  satisfy 
USEPA ’s  approval  criteria  into  the 
State’s  Federally  approved  SIP. 

In  the  final  rules  section  of  the 
Federal  Register,  the  USEPA  is  partially 
approving  and  partially  disapproving 
this  SIP  revision  request  as  a  direct  ^al 
rule  without  prior  proposal  because 
USEPA  views  the  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  fiulher  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  public 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  USEPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  action  must  be 
received  by  November  21, 1994. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  William  L.  MacDowell, 
Chief,  Regulation  Development  Section, 
Air  Enforcement  Branch  {AE-17I), 
USEPA,  Region  5,  77  West  Jackson 
Blvd.,  Chicago,  Illinois  60604. 

Copies  of  ^e  State  submittal  for  this 
action  are  available  for  pubhc 
inspection  during  norm^  business 
hours  at  the  following  address:  (It  is 
recommended  that  you  telephone  John 


Paskevicz  at  (312)  886-6084  before 
visiting  the  Region  5  office.)  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Blvd.,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Blvd.,  Chicago. 
Illinois  60604,  (312)  886-6084. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

List  of  Subjects  in  40  QFR  Part  52 

Eilvironmental  protection.  Air 
pollution  control.  Volatile  organic 
compounds,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dated;  September  16, 1994. 

Michelle  D.  Jordan, 

Acting  Regional  Administrator. 

(FR  Doc.  94-25971  Filed  10-19-94;  8:45  am| 
BILLING  CODC  6S60-5O-P 


40CFRPart52 

[FL-047-1 -6929b,  052-1-69226;  FRL-6051- 
4] 

Approval  and  Promulgation  of 
Implementation  Plans,  Florida: 
Approval  of  Addition  to  the  Florida 
Administrative  Code  Chapters  17-296 
and  17-297,  Soil  Thermal  Treatment 
Facilities  and  Recodification  of  the 
Florida  Administrative  Code  17-2 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  for  the  purpose  of  regulating  soil 
thermal  treatment  facilities  and 
recodification  of  the  Florida 
Administrative  Code  (FAC).  In  the  final 
rules  section  of  this  Federal  Register, 
the  EPA  is  approving  the  State’s  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
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addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
dociunent  should  do  so  at  this  time. 
OATES:  To  be  considered,  comments 
must  be  received  by  November  21, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hoius  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta, 

Georgia  30365. 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Coiutland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-2864. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  July  27, 1994. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator.  * 

(FR  Doc.  94-25973  Filed  10-19-94;  8:45  a.»n] 
BH-LING  CODE  6560-60-P 


40  CFRPart52 

[AL-39-1-6435b;  FRL-6089-81 

Approval  and  Promulgation  of 
Implementation  Plans  Alabama: 
Approval  of  Revisions  to  Construction 
and  Operation  Permit  Regulations  for 
Synth^c  Minor  Sources 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Alabama  for  the  purpose  of  establishing 
a  minor  source  operating  ptermit 
program.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State’s  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  November  21, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Alabama  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

Alabama  Department  of 
Environmental  Management,  1751 
Congressman  W.L.  Dickinson  Drive, 
Montgomery,  Alabama  36109. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseiu:,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  ext.4215. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 


Dated:  September  23, 1994. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

IFR  Doc.  94-25937  Filed  10-19-94;  8:45  am) 
BiLUNG  CODE  6560-60-F 


40CFRPart52 

[CA  14-15-6257;  FRL-6094-41 

Approval  and  Promulgation  of 
Implementation  Plans;  Callfomia  State 
Implementation  Plan  Revision;  Kern 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compoimd  (VOC)  emissions  from 
solvent  metal  cleaning  op>erations  and 
gasoline  transfer  operations.  The 
intended  effect  of  proposing  approval  of 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
EPA’s  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

DATES:  Comments  must  be  received  on 
or  before  November  21, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulem^ng  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA’s 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  L  Street, 
Sacramento,  CA  95814. 

Kem  Coimty  Air  Pollution  Control 
District,  2700  “M”  Street,  suite  290, 
Bakersfield,  CA  93301. 

FOR  FURTHER  INFORMATION  CONTACT;  Mae 
Wang,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
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Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1200. 

SUPPLEMENTARY  INFORMATION: 
Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  include:  Kem 
County  Air  Pollution  Control  District 
(KCAPCD)  Rule  4l0.3,  Organic  Solvent 
Degreasing  Operations;  and  Rule  412, 
Gasoline  Transfer  into  Stationary 
Storage  Containers,  DeUvery  Vessels, 
and  Bulk  Plants.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  May 
30, 1991. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  Ust  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  act),  that  included  the  San 
Joaquin  Valley  Air  Basin  and  the 
Southeast  Desert  Air  Basin.'  43  FR  8964, 
40  CFR  81.305.  Because  some  portions  • 
of  these  areas  were  unable  to  meet  the 
statutory  attainment  date  of  December 
31, 1982,  California  requested  under 
section  172(a)(2),  and  l^A  approved,  an 
extension  of  the  attainment  date  to 
December  31. 1987.  However,  this 
extension  was  not  requested  for  Kem 
County,  and  therefore,  Kem  County’s 
attainment  date  remained  December  31, 
1982.  On  May  26. 1988,  EPA  notified 
the  Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act,  that  KCAPCD’s  portion  of  the 
California  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA’s  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

On  March  20, 1991,  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SJVUAPCD)  was  formed.  The 
SJVUAPCD  has  authority  over  the  San 
Joaquin  Valley  Air  Basin  portion  of  Kem 


■  At  that  time.  Kem  County  included  portions  of 
two  air  basins:  the  San  Joaquin  Valley  Air  Basin  and 
the  Southeast  Desert  Air  Basin.  The  San  Joaquin 
Valley  Air  Basin  portion  of  Kern  County  was 
designated  as  nonattainment,  and  the  Southeast 
Desert  Air  Basin  portion  of  Kern  County  was 
designated  as  unclassified.  See  40  CFR  81.305 
(1991). 
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County.  Thus,  the  KCAPCD  still  exists, 
but  only  has  authority  over  the 
Southeast  Desert  Air  Basin  portion  of 
Kem  County. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonatteiinment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  mles 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.2  EPA’s  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  All  of  Kem  County  is  classified  as 
serious.3  However,  the  Southeast  Desert 
Air  Basin  portion  of  Kem  County  was 
not  a  pre-enactment  nonattainment  area 
and,  therefore,  was  not  designated  and 
classified  upon  enactment  of  the 
amended  Act,  For  this  reason,  KCAPCD 
was  not  subject  to  the  RACT  fixup 
requirement  and  the  May  15, 1991 
deadline.  However,  KCAPCD  is  still 
subject  to  the  requirements  of  EPA’s 
SIP-Call  because  the  SIP-Call  included 
all  of  Kem  County.  The  substantive 
requirements  of  the  SIP-Call  are  the 
same  as  those  of  the  statutory  RACT 
fixup  requirement. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  May  30, 
1991,  including  the  mles  being  acted  on 
in  this  document.  This  dociunent 
addresses  EPA’s  proposed  action  for 
Rule  410.3,  Organic  Solvent  Degreasing 
Operations,  and  Rule  412,  Gasoline 
Transfer  into  Stationary  Storage 
Containers,  Delivery  Vessels,  and  Bulk 
Plants.  These  submitted  mles  were 
adopted  by  the  KCAPCD  on  May  6, 1991 
and  found  to  be  complete  on  July  10, 
1991  pursuant  to  EPA’s  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51,  appendix  V^  and  are  being  proposed 
for  approval  into  the  SIP. 


*  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
“Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice”  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

^The  San  Joaquin  Valley  Air  Basin  portion  of 
Kern  County  retained  its  nonattainment  designation 
and  was  classified  by  operation  of  law  pursuant  to 
section  107(d)  and  section  181(a)  upon  the  date  of 
enactment  of  the  Clean  Air  Act  Amendments  of 
1990.  The  Southeast  Desert  Air  Basin  portion  of 
Kern  County  was  designated  nonattaiiunent  on 
November  6, 1991.  See  56  FR  56694  (November  6, 
1991). 

*  EPA  adopted  completeness  criteria  on  February 
16, 1990  (55  FR  5830)  and,  pursuant  to  section 

1 10(k)(l)(A)  of  the  CAA,  revised  the  criteria  on 
August  26, 1991  (See  56  FR  42216). 
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Rule  410.3  controls  emissions  of 
volatile  organic  compounds  (VOCs) 
firom  solvent  metal  cleaning  operations, 
and  Rule  412  controls  VOCs  emitted 
during  the  transfer  of  gasoline  into 
storage  tanks  and  delivery  vessels.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  The  mles  were 
adopted  as  part  of  each  district’s  efforts 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA’s  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA’s 
evaluation  and  proposed  action  for 
these  mles. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  mle,  EPA  must  evaluate  the  mle 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans),  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today’s  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
2.  Among  those  provisions  is  the 
requirement  that  a  VOC  mle  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACTT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
mles,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA’s  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
“fix-up”  their  RACT  mles.  See  section 
182(a)(2)(A),  The  CTG  applicable  to 
Rule  410.3  is  entitled,  “Control  of 
Volatile  Organic  Emissions  from  Solvent 
Metal  Cleaning,”  EPA-450/2-77-022. 
The  CTG  documents  applicable  to  Rule 
412  are  entitled,  “Control  of  Volatile 
Organic  Compound  Leaks  fi-om  Gasoline 
Tank  Tmcks  and  Vapor  Collection 
Systems,”  EPA-450/2-78-051,  and 
“Control  of  Volatile  Organic  Emissions 
fi’om  Bulk  Gasoline  Plants,”  EPA-450/ 
2-77-035.  Further  interpretations  of 
EPA  policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  2.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  mles  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 
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KCAPCD  Rule  410.3  includes  the 
foUowing  significant  changes  from  the 
current  SIP  rule: 

1.  Adds  an  applicability  statement, 
definitions,  recordkeeping  requirements 
and  test  methods. 

2.  Adds  certain  operating 
requirements  and  equipment 
requirements. 

3.  Deletes  Executive  Officer  discretion 
in  determining  equivalent  control 
systems. 

KCAPCD  Rule  412  contains  the 
following  changes  from  the  current  SIP 
rule: 

1.  Adds  definitions,  certain  op>erating 
provisions,  recordkeeping  and  test 
methods. 

2.  Deletes  certain  exemptions  and 
Executive  Officer  discretion  in 
determining  equivalency  of  storage  tank 
emission  controls. 

EPA  has  evaluated  these  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
KCAPCD  Rule  410.3  and  Rule  412  are 
being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  smdl  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  sections  110  and 
301  and  part  D  of  the  CAA  do  not  create 
any  new  requirements,  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP-approval  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 


of  a  regulatory  flexibility  analysis  wovild 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  firom 
review  under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  11, 1994. 

John  Wise, 

Acting  Regional  Administrator. 

(FR  Doc.  94-26020  Filed  10-19-94;  8:45  am) 
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National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Intent  to  Delete 
Suffolk  City  Landfill  fi'om  the  National 
Priorities  List:  Request  for  Comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  announces  its 
intent  to  delete  the  Suffolk  City  Landfill 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  appendix  B 
of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Pl^  (NCP), 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA),  42  U.S.C. 
9605.  EPA  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been  implemented  and  that  no 
further  CERCLA  response  actions  are 
appropriate.  Moreover,  EPA  has 
determined  that  all  CERCLA  response 
actions  conducted  at  the  Site  to  date 
have  been  protective  of  public  health, 
welfare,  and  the  environment.  The 
Commonwealth  of  Virginia  has 
concurred  with  these  determinations. 
DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before 
November  21, 1994. 


ADDRESSES:  Comments  may  be  mailed  to 
Ronnie  M.  Davis,  Remedial  Project 
Manager,  Superfund  General  Remedial 
Branch  (3HW40),  Environmental 
Protection  Agency,  841  Chestnut  Street, 
Philadelphia,  PA  19107. 

Comprehensive  information  on  this 
Site  is  available  through  the  Region  IB 
public  docket  in  Philadelphia  and  the 
Suffolk  City  Landfill  Site  information 
repository  at  the  Morgan  Memorial 
Library,  443  West  Washington  Street, 
Suffolk,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronnie  M.  Davis,  U.S.  EPA  Region  3, 

841  Chestnut  Street,  Philadelphia,  PA 
19107,  (215)  597-1727. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

n.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  III  announces  its  intent  to 
delete  a  site  fi-om  the  National  Priorities 
List  (NPL),  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  as  amended,  and  requests 
comments  on  this  deletion.  EPA 
identifies  sites  that  present  significant 
risks  to  human  health  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  the  worst  of  those  sites.  Sites 
on  the  NPL  may  be  remediated  using  the 
Hazardous  Substances  Superfund.  As 
described  in  §  300.425(e)  of  the  NCP, 
any  sites  deleted  fi'om  the  NPL  remain 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action. 

EPA  plans  to  delete  the  Suffolk  Qty 
Landfill  Site  in  Suffolk,  Virginia  from 
the  NPL. 

EPA  will  accept  comments  on  this 
Site  for  thirty  days  after  publication  of 
this  document  in  the  Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that  the 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  Suffolk  City  Landfill  and 
explains  how  the  Site  meets  the  deletion 
criteria. 

IL  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP,  40  CFR 
300.425(e),  provides  that  releases  may 
be  deleted  from  or  recategorized  on  the 
NPL  where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  release  from  the  NPL,  EPA 
shall  consider,  in  consultation  with  the 
state,  whether  any  of  the  following 
criteria  have  been  met: 
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(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

Ui)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate;  or 

(lii)  Tlie  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Releases  may  not  be  deleted  &om  the 
NPL  until  the  state  in  which  the  release 
was  located  has  concurred  on  the 
proposed  deletion.  EPA  is  required  to 
provide  the  State  30  working  days  for 
review  of  the  deletion  notice  prior  to 
publication  in  the  Federal  Register. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  right  or  obligations.  The  NPL 
is  designed  primarily  for  information 
purposes  and  to  assist  Agency 
management. 

III.  Deletion  Procedures 

Section  300.425(e)(4)  of  the  NCP.  40 
CFR  300.424(e)(4),  sets  forth 
requirements  for  deletion  to  assure 
public  involvement  in  the  decision. 
During  the  proposal  to  delete  a  release 
from  the  NPL,  EPA  is  required  to; 

(i)  Publish  a  notice  of  intent  to  delete 
in  the  Federal  Register  and  solicit 
comment  through  a  public  comment 
period  of  a  minimum  of  30  calendar 
days; 

(ii)  Publish  a  notice  of  availability  of 
the  notice  of  intent  to  delete  in  a  major 
local  newspaper  of  general  circulation  at 
or  near  the  release  that  is  proposed  for 
deletion; 

(iii)  Place  copies  of  information 
supporting  the  proposed  deletion  in  the 
information  repository,  described  in 

§  300.430(c)(2)(iii)  of  the  NCP,  at  or  near 
the  release  proposed  for  deletion;  and 

(iv)  Respond  to  each  significant 
comment  and  any  significant  new  data 
submitted  during  the  comment  period 
and  include  this  response  document  in 
the  final  deletion  package. 

EPA  must  further  place  the  final 
deletion  package  in  the  local 
information  repository  once  the  notice 
of  final  deletion  has  been  published  in 
the  Federal  Register. 

This  Notice  of  Intent  to  Delete, 
together  with  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
Site,  announce  the  initiation  of  a  30-day 
public  comment  period.  The  public  is 
asked  to  comment  on  EPA’s  intention  to 
delete  the  Site  from  the  NPL.  All 
documents  supporting  EPA’s  decision  to 
delete  the  Site  from  the  NPL  are 
available  for  inspection  by  the  public  at 
tbe  information  repository  in  the 


vicinity  of  the  Site  and  the  EPA  Region 
III  office. 

EPA  will  accept  and  evaluate  public 
comments  on  this  Notice  of  Intent  to 
Delete  before  making  a  final  decision  on 
the  deletion.  EPA  will  then  prepare  a 
Responsiveness  Summary  which 
identifies  and  addresses  significant 
comments  received  during  the  public 
comment  period. 

The  final  deletion  decision  is  made 
following  consideration  of  comments 
received  during  the  comment  period. 

The  deletion  occurs  when  a  final 
deletion  notice  is  published  in  the 
Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  notice  of  deletion.  Public 
notices  and  copies  of  EPA’s  response  to 
public  comments  received  during  the 
comment  period  will  be  made  available 
for  inspection  by  the  public  by  the 
Regional  Office. 

IV.  Basis  for  Intended  Site  Deletion 

The  Suffolk  City  Landfill  Site,  also 
known  as  the  Hosier  Road  Landfill  Site, 
is  a  67-acre  parcel  situated  east  of  • 
Hosier  Road  (Virginia  Route  604)  in  the 
City  of  Suffolk,  Virginia.  To  the  north  of 
the  Site  is  a  37-acre  borrow  area  from 
w'hich  current  cover  material  for  the 
landfill  was  obtained.  Bordering  the  Site 
to  the  east  is  undisturbed  upper  reaches 
of  Pocosin  Swamp,  and  an  escarpment 
that  defines  the  western  boundary  of  the 
Great  Dismal  Swamp.  To  the  southeast 
of  the  Site  lies  a  privately-owned  road. 
Two  unnamed  streams  (unnamed 
streams  N  and  E)  are  located  north  and 
east  of  the  Site.  These  streams  meet  in 
an  area  adjacent  to  and  northeast  of  the 
Site  before  emptying  into  the  Pocosin 
Swamp,  located  east  of  the  Site.  There 
are  about  40  to  45  residences  located 
within  one  mile  of  the  Site.  Most  of 
these  residences  are  in  areas  south  of 
the  Site,  where  groundwater  is  the 
primary  source  of  drinking  water. 

The  City  of  Suffolk  operated  an 
unlined  landfill  at  the  Site  from 
approximately  1967  to  January  1985. 
The  landfill  received  municipal  solid 
waste  primarily  from  the  City  and, 
before  1974,  Nansemond  County  The 
permit  for  the  operation  of  the  landfill 
was  reissued  in  Jxme  1983.  The  reissued 
permit  required  the  City  to  close  the 
landfill  when  the  regional  landfill 
became  operational  and  to  implement  a 
closure  plan  which  had  been  submitted 
to  the  Virginia  Department  of  Health 
(VDOH). 

In  preparing  to  implement  the  closure 
plan,  the  City  discovered 
documentation  indicating  that  several 
tons  of  debris  that  contained  pesticides 
had  been  disposed  of  in  the  landfill  in 
1970.  The  disposed  pesticides,  which 


were  damaged  by  a  fire  at  the  Dixie 
Guano  Company,  included  Disulfoton. 
Cu7  Sulfur,  7  Sulfur,  Thimet,  and 
Cyanox.  On  Jime  3, 1970,  the  Tri-County 
Health  District,  the  former  Nansemond 
County  (now  City  of  Suffolk),  State 
Water  Control  Board,  the  Virginia 
Depeirtment  of  Agriculture,  and  the 
Industrial  Hygiene  Department  decided 
that  the  remaining  pesticides  would  be 
disposed  in  a  lime-lined  trencb  that 
would  be  covered  with  lime  and  two 
feet  of  soil.  The  lime  would  promote 
hydrolytic  processes  that  break  down 
the  pesticides.  According  to  a  June  5, 
1970  VDOH  memo,  the  pesticides  were 
treated  with  lime  and  covered  with  two 
feet  of  soil  in  two  trenches  of 
approximately  120  feet  long  x  25  feet 
wide  X  3  feet  deep. 

EPA  completea  a  Preliminary 
Assessment  in  April  1985  and  a  Site 
Inspection  in  July  1986.  As  a  result  of 
these  efforts  and  a  Hazard  Ranking 
System  (HRS)  scoring  of  the  Site,  EPA 
proposed  to  include  the  Site  on  the  NPL 
in  June  1988  and  finalized  the  inclusion 
in  February  1990. 

In  early  1989,  the  City  placed  an 
impermeable  tarpaulin  plastic  liner  over 
the  pesticide  disposal  area  to  prevent 
surface  water  infiltration  through  the 
soil  cover.  The  liner  covers  an  area  of 
approximately  100  feet  long  x  36  feet 
wide.  A  warning  sign  is  currently 
posted  next  to  the  pesticide  disposal 
area. 

In  June  1989,  the  City  and  the  Virginia 
Department  of  Waste  Management 
(VDWM)  entered  into  an  Administrative 
Order  on  Consent  (AOC)  which  required 
the  City  to  conduct  a  remedial 
investigation  and  feasibility  study  (RI/ 
FS)  to  determine  the  nature  and  extent 
of  contamination  and  to  develop  and 
evaluate  cleanup  alternatives.  The  AOC 
additionally  required  that  the  City 
implement  a  temporary  leachate 
collection  system  (TLCS).  The  TLCS  has 
been  implemented  and  is  currently 
being  operated  by  the  City  Department 
of  Public  Works.  The  collected  leachate 
has  been  periodically  sampled  and 
transported  to  Hampton  Roads 
Sanitation  District  (HRSD)  sewage 
treatment  plant  for  treatment  in 
accordance  with  a  permit  issued  by 
HRSD. 

During  the  remedial  investigation  (RI), 
surface  water,  sedimenL  and 
groundwater  samples  were  taken  at 
locations  at  and  around  the  Site,  These 
samples  were  analyzed  for  target 
pesticides,  volatile  compounds, 
semivolatile  compoimds,  and  metals. 

Although  pesticides  were  the  focus  of 
the  RI,  no  pesticides  were  detected  in 
any  surface  water,  sediment,  or 
groundwater  samples,  including 
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samples  taken  from  a  groundwater 
monitoring  well  located  immediately 
downgradient  of  the  pesticide  disposal 
area  (HRW-7).  In  addition,  no  organic 
compounds  were  detected  at  levels  that 
presented  an  unacceptable  risk  to 
human  health. 

No  metal  contamination  was  detected 
above  levels  of  concern  in  seven  of  the 
nine  monitoring  wells.  Slightly  elevated 
levels  of  arsenic  were  detected  in  two 
wells  (HRW-3  and  HRW-6)  in  the 
northern  section  of  the  landfill.  Arsenic 
concentrations  in  filtered  samples 
collected  firom  these  wells  were  71.9 
and  55.7  pg/1,  respectively,  slightly 
above  the  Maximum  Contaminant  Level 
(MCL)  of  50  pg/1  established  under  the 
Safe  Drinking  Water  Act. 

In  the  second  sampling  round,  which 
was  conducted  in  October  1991,  the 
level  of  chromium  detected  in  an 
unfiltered  sample  firom  one  monitoring 
well  (HWR-3)  was  190  pg/1,  exceeding 
the  MCL  of  100  f^l.  However, 
chromium  was  not  detected  in  the 
filtered  sample  taken  from  this  well  for 
the  same  sampling  event.  Chromium 
levels  in  samples  collected  in  the  first 
sampling  roimd  (May  1991)  fi'om  this 
well  were  also  well  below  the  MCL 
(23.6  pg/1  in  the  unfiltered  sample  and 
below  &e  detection  limit  in  the  filtered 
sample). 

Surface  water  sampling  in  unnamed 
streams  N  and  E  showed  arsenic  and 
chromiiun  levels  well  below  the 
Virginia  standard  acceptable  for  the 
protection  of  aquatic  life.  In  addition, 
the  levels  of  these  compounds  in  the 
stream  sediments  are  below  the  average 
levels  in  soils  of  the  eastern  United 
States. 

Sampling  of  benthic  community  in  a 
nearby  stream  was  conducted  to  provide 
further  information  for  the 
determination  whether  the  Site  has 
impacted  the  surrounding  areas.  The 
results  of  the  benthic  sampling 
indicated  low  species  diversity  of 
benthic  organisms  in  a  sample  taken  in 
the  area  immediately  downgradient  of 
the  landfill  near  the  confluence  of  the 
unnamed  streams  N  and  E.  However, 
subsequent  surface  water/sediment 
sampling  at  a  nearby  location  in  this 
stream  revealed  the  absence  of 
contamination,  indicating  the  current 
Site  condition  was  not  likely  the  cause 
for  the  low  benthic  species  diversity. 

An  animal  survey  in  areas  around  the 
Site  was  also  conducted.  This  study 
consisted  of  a  compeurison  of  animal 
species  including  mammals,  birds, 
reptiles,  amphibians,  and  fish  species  in 
areas  aroimd  the  Site  to  determine 
whether  Site  contamination  has 
potentially  impacted  the  local  animal 
community.  The  results  showed  that 


animal  species  in  different  areas  aroimd 
the  Site  are  similarly  diverse  except  at 
the  benthic  location  from  unnamed 
stream  N  in  an  area  northeast  of  the  Site. 

Although  onsite  groundwater  in  the 
northern  section  of  the  Site  presents 
slightly  elevated  risk,  the  offsite  risks 
are  expected  to  be  significantly  reduced 
from  the  onsite  risk  levels.  As  the 
groundwater  migrates  offsite,  the  arsenic 
and  metals  in  the  groundwater  are 
adsorbed  by  the  soils  in  the  aquifer. 

Most  of  the  water  in  the  Columbia 
aquifer,  the  shallow  aquifer,  discharges 
into  unnamed  stream  N,  where  surface 
water/sediment  sampling  showed  no 
contamination. 

Currently  there  are  no  residences  in 
the  area  where  ground- water 
contamination  has  been  observed.  There 
are  no  residential  drinking  water  wells 
located  directly  downgradient  of  the 
Site.  Most  residential  drinking  water 
wells  are  located  upgradient  of  the  Site 
(south  of  the  Site).  Groimdwater 
sampling  of  monitoring  wells  located 
along  the  southeastern  edge  of  the  Site 
revealed  no  contamination,  indicating 
no  contaminant  migration  in  this 
direction  firom  the  Site. 

In  September  1992,  EPA  issued  a 
Record  of  Decision  (ROD)  for  the  Site  in 
which  the  Agency  selected  “No 
Action.”  EPA  concluded  that  the  Site 
poses  a  ri.sk  to  human  health  only  in  the 
event  that  contaminated  groundwater 
existing  within  certain  areas  of  the  Site 
is  consumed.  No  consumption  of  this 
groundwater  is  occurring  at  this  time 
and  none  is  expected  to  occur  in  the 
future.  Surface  water  sampling  in  the 
nearby  streams  indicates  that  the 
contaminant  levels  are  protective  of 
aquatic  life.  EPA  concluded  that  the  No- 
Action  remedy  is  protective  of  human 
health  and  the  environment  and  that 
further  remedial  action  under  CERCLA 
is  not  warranted.  The  Commonwealth  of 
Virginia  concurred  with  this  remedy 
selection. 

The  Suffolk  Qty  Landfill  ceased 
receiving  wastes  in  1985,  and  final 
closure  is  pending.  In  accordance  with 
the  Virginia  Solid  Waste  Management 
Regulations,  the  owner/operator  (City  of 
Suffolk)  must  implement  a  groundwater 
monitoring  program  to  collect  ground- 
water  samples  that  are  representative  of 
conditions  in  aquifers  beneath  the  Site. 
EPA  will  use  these  ground  water  sample 
results  to  monitor  the  protectiveness  of 
the  No  Action  remedy.  The  City  of 
Suffolk  has  submitted  a  monitoring 
plan,  which  is  still  being  reviewed  by 
EPA. 

Sampling  results  indicating  that  there 
is  no  offsite  migration  of  contaminants, 
the  low  level  ri^  associated  with  the 
on-site  contaminants,  and  the 


monitoring  requirements  which  can 
identify  any  future  need  for 
groundwater  remediation  are  major 
factors  leading  to  EPA’s  decision  to 
delete  this  Site  firom  the  NPL. 

As  set  forth  in  the  ROD,  EPA  will 
conduct  five-year  reviews  in  accordance 
with  section  121(c)  of  CERCLA,  42 
U.S.C.  9621(c),  to  assure  continued 
protection  of  human  health  and  the 
environment. 

Dated:  September  1, 1994. 

W.T.  Wisniewski, 

Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  94-26022  Filed  10-19-94;  8:45  am) 
BILUNQ  CODE  <56a-«(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1357 
RIN  AB44 

Child  Welfare  Services  Program 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  Administration  for 
Children  and  Families,  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  governing  direct 
payments  to  Indian  Tribal  Organizations 
(ITOs)  for  child  welfare  services,  by 
eliminating  the  requirement  that  to  be 
eligible  ITOs  must  provide  services 
under  contract  (or  grant)  with  the 
Secretary  of  the  Interior  under  section 
102  of  the  Indian  Self-Determination 
Act,  and  by  adding  a  description  of  the 
formula  used  to  calculate  the  amount  of 
Federal  funds  available  to  eligible  ITOs 
under  title  IV-B,  Subpart  1  of  the  Social 
Security  Act.  We  befieve  that  complex 
and  limiting  eligibility  requirements 
and  low  grant  amoimts  have  resulted  in 
low  ITO  participation  rates.  The 
amendment  will  improve  the  quality  of 
Indian  child  welfare  services  nationally 
by  broadening  eligibility  and  by 
allowing  for  an  increase  in  grant 
amounts. 

DATES:  Comments  must  be  submitted  on 
or  before  December  19, 1994. 
ADDRESSES:  Please  address  comments  to 
Associate  Commissioner,  Children’s 
Bureau,  Administration  on  Children, 
Youth  and  Families,  P.O.  Box  1182, 
Washington,  DC  20013;  Attention: 
Michael  Ambrose 
Beginnii^  14  days  after  the  close  of 
the  comment  period,  comments  will  be 
available  for  public  inspection  in  room 
'  2219, 330  C  Street,  SW.,  Washington, 
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DC  20201,  Monday  through  Friday 
between  the  hours  of  9:00  a.in.  and  4:00 
p.m. 

FOR  FURTHER  mFORMATlON  CONTACT: 

Paul  Blatt  (202)  205-8324. 

SUPPLBIENTARY  WFOMIATION: 

I.  Program  Description  and  Background 

Title  IV-B,  Subpart  1,  of  the  Social 
Seciuity  Act  (the  Act),  the  Child  Welfare 
Services  program,  is  a  formula  grant 
program.  Each  State  receives  a  basic 
grant  representing  its  share  of  $141 
million  and  is  eligible  for  a  share  of 
incentive  funds  beyond  the  basic  grant 
if  it  provides  certain  protections,  as 
required  by  section  427  of  the  Act,  for 
children  in  foster  care.  The  basic  grant 
and  the  incentive  funds  provide  States 
with  Federal  support  for  a  wide  variety 
of  State  child  welfare  services  including 
preplacement  preventive  services  to 
strengthen  families  and  avoid  placement 
of  children,  services  to  prevent  abuse 
and  neglect  and  services  for  the 
provision  of  foster  care  and  adoption. 
The  basic  grant  and  incentive  funds  can 
be  used  to  provide  services  regardless  of 
the  income  of  the  families  and  children 
who  are  in  need  of  such  services. 

The  Child  Welfare  Services  program 
has  been  a  part  of  the  Social  Security 
Act  (the  Act)  since  the  Act’s  inception 
in  1935.  In  1968,  Congress  transferred 
this  program  to  title  IV,  part  B  of  the  Act 
(sections  420-425  of  the  Act). 
Historically,  title  IV-B  has  provided 
Federal  grants  to  States  to  establish, 
extend  and  strengthen  child  welfare 
services.  Under  this  program,  services 
are  available  to  all  cMldmn,  including 
the  homeless,  neglected,  dependent  and 
those  with  disabilities. 

The  Adoption  Assistance  and  Child 
Welfare  Act  of  1980  (Pub.  L.  96-272) 
was  enacted  on  Jime  17, 1980.  In 
addition  to  amending  title  IV-B,  Pub.  L. 
96-272  established  a  new  program,  the 
title  rV-E  program,  which  replaced  on 
October  1, 1982,  the  title  IV-A  foster 
care  program  in  the  States.  The  law 
created  links  between  the  two  programs 
with  niunerous  program  and  fiscal 
incentives.  The  impetus  behind  the 
passage  of  Pub.  L.  96-272  was  the  belief 
of  Congress  and  most  State  child  welfare 
administrators,  supported  by  extensive 
research,  that  the  public  child  welfare 
system  responsible  for  serving 
dependent  and  neglected  children, 
youth  and  families  had  become  a 
receiving  or  holding  system  for  children 
living  away  from  their  parents.  Congress 
envisioned  in  the  new  legislation  a 
system  that  would  help  Emilies  remain 
together  by  assisting  parents  in  carrying 
out  their  rules  and  responsibilities  and 
providing  ahemative  permanent 


placement  for  those  children  who 
cannot  return  to  their  own  homes. 

n.  Discussion  of  45  CFR  1357.40 

Pub.  L.  96-272  created  section  428  of 
the  Act  which  provides  for  direct 
payments  to  certain  Indian  Tribal 
Organizations,  of  funds  authorized 
under  title  IV-B  for  child  welfare 
services  to  certain  ITOs.  Effective  June 
22, 1983,  regulations  published  at  45 
CFR  1357.40  implemented  section' 428 
of  the  Act,  and  specified  which  ITOs  are 
eligible  to  receive  funds  directly  and 
xmder  what  circumstances  direct 
pa3ments  should  be  made  available.  In 
determining  which  ITOs  would  be 
eligible  for  direct  funding,  the 
Department  decided  to  make  the  option 
of  applying  for  direct  funding  available 
to  those  FTOs  which  had  contracted 
with,  or  received  a  grant  from,  the 
Bureau  of  Indian  Affairs  under  Pub.  L. 
93-638  (Indian  Self-Determination  Act) 
for  child  welfare  services.  This 
requirement  was  intended  to  limit  direct 
funding  to  ITOs  that  had  established  the 
need  for  child  welfare  services  and  had 
taken  advantage  of  the  opportunity  for 
direct  management  and  operation  of  a 
tribal  child  welfare  services  program. 
Under  this  approach,  direct  grants 
would  be  added  to  existing  ongoing 
Indian  child  welfare  programs  operated 
by  the  tribal  organizations.  The  title  IV- 
B  funds  were  intended  to  be  linked  to 
the  other  major  Federal  Indian  social 
services  program  to  support  Indian  self- 
determination,  and  complement  the 
provisions  of  the  Indian  Child  Welfare 
Act  of  1978  (Pub.  L.  95-608).  This  was 
considered  important  by  the  Department 
because  title  IV-B  funds  alone  are 
insufficient  for  an  ITO  to  establish  and 
operate  a  basic  child  welfare  services 
program. 

We  believe  that  the  requirement  that 
ITOs  must  contract,  or  receive  a  grant, 
for  child  welfare  services  under  Pub.  L. 
93-638  in  order  to  be  eligible  for  direct 
funding  under  title  IV-B  is  no  longer 
necessary.  In  recent  years.  Federal  social 
service  funding  under  the  Indian  Child 
Welfare  Act  (ICWA)  has  increased 
significantly.  In  fiscal  year  1994,  530 
tribes  are  expected  to  receive 
$22,905,000  imder  ICWA.  We  are  aware 
that  there  are  ITOs  which  do  not  receive 
Indian  Self-Determination  Act  funding 
although  they  are  operating  child 
welfare  services  programs  utilizing 
ICWA  funding,  and  others  which  could 
choose  to  begin  to  provide  child  welfare 
services. 

III.  Discussion  of  Proposed  Amendment 
to  45  CFR  1357.40 

The  Department  is  proposing  to  revise 
paragraph  (a)  to  eliminate  the  Indian 


Self-Determination  Act  eligibility 
requirement.  Paragraph  (a),  as  revised, 
states  that  “any  ITO  that  meets  the 
definitions  in  section  428(c)  of  the  Act, 
or  any  consortium  or  other  group  of 
eligible  tribal  organizations  authorized 
by  the  membership  of  the  tribes  to  act 
for  them  is  eligible  to  apply  for  direct 
funding  if  the  Indian  tribe,  consortium 
or  group  has  a  plan  for  child  welfare 
services  provided  by  the  ITO  that  is 
jointly  developed  by  the  ITO  and  the 
Department’’. 

determining  the  amoimt  of  direct 
funding  available  to  an  ITO  eligible 
under  the  existing  regulation,  the 
Secretary  currently  applies  a  formula 
similar  to  the  one  us^  to  calculate  the 
title  rV-B  allotments  of  the  territories. 
This  formula  takes  into  consideration 
the  Indian  tribe’s  resident  population 
imder  21  and  its  per  capita  income. 

The  current  formula  for  calculating  an 
ITO’s  allotment  results  in  an  amount 
which  bears  the  same  ratio  to  the  total 
State’s  title  IV-B  allotment  as  the 
product  of  1.4  times  the  proportion  of 
the  Indian  tribe’s  resident  population 
under  age  21  to  the  State’s  total 
population  imder  age  21.  The  1.4 
multiplication  factor  has  not  resulted  in 
grant  amounts  large  enough  to  make  it 
worthwhile  for  many  tribes  to  apply  for 
title  IV-B.  By  June  1993,  only  24  tribes 
were  ref^eiving  direct  title  IV-B  grants 
totaling  $549,340.  The  average  grant 
available  to  specified  ITOs  was  $22,889, 
and  grants  ranged  from  a  high  of 
$166,468  to  a  low  of  $648. 

The  Department  plans  to  change  the 
multiplication  factor  to  3.0  for  fiscal 
year  1995  in  order  to  improve  the 
quality  of  Indian  child  welfare 
nationally.  For  comparison  purposes, 
using  the  fiscal  year  1993  figures  given 
above,  this  would  have  raised  the 
average  amount  available  to  the 
specified  ITO’s  to  $45,778,  and  grants 
would  have  ranged  from  a  high  of 
$332,936  to  a  low  of  $1,296. 

Paragraph  (g)(6)  contains  the 
Department’s  formula  for  the  calculation 
of  ITO  allotments.  The  multiplication 
factor  will  be  adjusted  in  future  years 
based  on  the  Department’s  exjperience,  if 
necessary,  in  order  to  achieve  the 
purposes  of  the  Act.  Any  decision  to 
change  the  multiplication  factor  will  be 
promulgated  through  the  issuance  of  an 
Information  Memorandum  under  the 
ACYF  policy  issuance  system, 

IV.  Impact  Analysis 
Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  ExecutivV 
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Order.  The  Department  has  determined 
that  the  regulations  are  consistent  with 
these  priorities  and  principles.  This 
NPRM  will  not  result  in  more  costs 
because  the  increased  funding  to  Indian 
tribes  and  ITOs  will  come  from  the 
change  in  the  allotment  formula. 

Regulatory  Flexibility  Act  of  1 980 

Consistent  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  Ch.  5), 
the  Department  tries  to  anticipate  and 
reduce  the  impact  of  rules  and 
paperwork  requirements  on  small 
businesses.  For  each  rule  with  a 
“significant  economic  impact  on  a 
substantial  number  of  small  entities”  an 
analysis  is  prepared  describing  the 
rule’s  impact  on  small  entities.  Small 
entities  are  defined  in  the  Act  to  include 
small  businesses  and  small  non-profit 
organizations.  This  regulation  would 
affect  States  and  Indian  tribes,  which 
are  not  “small  entities”  within  the 
meaning  of  the  Act.  For  these  reasons, 
the  Secretary  certifies  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511,  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  or 
recordkeeping  requirements  in  a 
proposed  or  final  rule*.  This  NPRM 
contains  no  reporting  or  recordkeeping 
requirements.  Therefore  no  submission 
to  OMB  is  required. 

List  of  Subjects  in  45  CFR  Part  1357 

Adoption  and  foster  care.  Child 
welfare,  Child  welfare  services.  State 
plan,  Indians,  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.645,  Child  Welfare 
Services — State  Grants) 

Dated;  September  2, 1994. 

Mary  )o  Bane, 

Assistant  Secretary  for  Children  and  Families. 

Approved:  October  7, 1994. 

Donna  E.  Shalala, 

Secretary, 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  1357.40  is  proposed 
to  be  amended  as  follows: 


PART  1357— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-B 

1.  The  authority  statement  for  Part 
1357  continues  to  read  as  follows: 

Authority:  42  U.S.C.  620;  42  U.S.C.  670  et 
seq.;  42  U.S.C.  1302. 

2.  Section  1357.40  is  amended  by 
revising  paragraph  (a)  and  by  adding 
paragraph  (g)(6)  to  read  as  follows: 

§  1357.40  Direct  payments  to  Indian  Tribal 
Organizations  (title  IV-B,  subpart  1,  child 
welfare  services). 

(а)  Who  may  apply  for  direct  funding? 
Any  Indian  Tribal  Organization  (ITO) 
that  meets  the  definitions  in  section 
428(c)  of  the  Act,  or  any  consortium  or 
other  group  of  eligible  tribal 
organizations  authorized  by  the 
membership  of  the  tribes  to  act  for  them, 
is  eligible  to  apply  for  direct  funding  if 
the  ITO,  consortium  or  group  has  a  plan 
for  child  welfare  services  that  is  jointly 
developed  by  the  ITO  and  the 
Department. 

***** 

(g)  Grants:  General. 

***** 

(б)  In  order  to  determine  the  amount 
of  Federal  funds  available  for  a  direct 
grant  to  an  eligible  ITO,  the  Department 
shall  first  divide  the  State’s  title  IV-B 
allotment  by  the  number  of  children  in 
the  State,  then  multiply  the  resulting 
amount  by  a  multiplication  factor 
determined  by  the  Secretary,  and  then 
multiply  that  amoimt  by  the  number  of 
Indian  children  in  the  ITO  population. 
The  multiplication  factor  will  be  set  at 

a  level  designed  to  achie#  the  purposes 
of  the  Act  and  revised  as  appropriate. 

(FR  Doc.  94-25941  Filed  10-19-94;  8:45  am] 
BILUNG  C006  4184-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  229, 231,  and  232 
[FRA  Docket  No.  PB-9,  Notice  No.  3] 

RIN  2130-AA73 

Power  Brake  Regulations 

AGENCY:  Federal  Railroad 
Administration  (FRA). 


ACTION:  Notice  of  change  in  dates  for 
public  hearing  and  date  for  submis.sion 
of  written  comments. 


SUMMARY:  By  notice  of  proposed 
rulemaking  (NPRM)  published  on 
September  16, 1994  (59  FR  47676),  FRA 
scheduled  public  hearings  for  October 
24  and  25, 1994,  in  Washington  D.C.,  to 
allow  interested  parties  the  opportimity 
to  comment  on  issues  addressed  in  the 
NPRM.  In  order  to  provide  sufficient 
time  for  all  interested  parties  to  develop 
their  responses,  the  dates  for  these 
public  hearings  has  been  changed  to 
December  13  and  14, 1994,  at  the  same 
location  and  time  previously  indicated. 
Furthermore,  due  to  the  change  in 
hearing  dates,  FRA  will  also  extend  tne 
deadline  for  submitting  written 
comments  from  December  31, 1994,  to 
January  18, 1995. 

OATES:  Written  Comments:  The  date  on 
which  comments  must  be  received  has 
been  changed  from  December  31, 1994, 
to  January  18, 1995. 

Public  Hearings:  The  public  hearipgs 
scheduled  to  be  held  at  9:00  a.m.  on 
October  24  and  25, 1994,  is  postponed 
and  rescheduled  to  be  held  on 
December  13  and  14, 1994,  at  9:00  a.m. 
in  Washington  D.C. 

ADDRESSES:  The  public  hearing  will  take 
place  in  Room  2230  of  the  Nassif 
Building,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Rolf 
Mowatt-Larssen,  Chief,  Motive  Power 
and  Equipment  Division,  Office  of 
Safety,  RRS-14,  Room  8326,  FRA,  400 
Seventh  Street  SW.,  Washington,  D.C. 
20590  (telephone  202-366-4094  or  202- 
366-9186),  or  Thomas  Herrmann,  Trial 
Attorney,  Office  of  the  Chief  Counsel, 
FRA,  400  Seventh  Street  SW., 
Washington,  D.C.  20590  (telephone 
202-366-0628). 

Issued  in  Washington,  D.C,  on  October  17, 
1994. 

Jolene  M.  Molitoris, 

Administrator. 

(FR  Doc.  94-26102  Filed  10-19-94;  8:45  am) 
BILLING  CODE  491(MM-P 
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This  section  o<  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
pubne.  Notices  of  hearings  arxl  investigations, 
committee  meetings,  agency  decisions  and 
rufings,  delegations  of  authority,  fifing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Privacy  Act;  Routine  Uses  for  Offset  of 
Federal  Salaries  or  Benefits  and  for 
Disclosure  to  Consumer  Reporting 
Agencies 

AGENCY:  Agency  for  International 
Development,  USAID. 

ACTION:  Notice  of  an  amendment  of  a 
Privacy  Act  system  of  records. 

SUMMARY:  The  Agency  for  International 
Development  is  adding  two  general 
routine  uses  for  release  of  records.  The 
first  is  to  the  Department  of  Defense,  the 
U.S.  Postal  Service  and  other  Federal 
agencies  for  the  purpose  of  offsetting 
Federal  salaries  and  benefits  to  recover 
delinquent  debts  owed  to  the  U.S. 
Government.  The  second  is  for 
disclosure  from  specific  systems  of 
records  to  consumer  reporting  agencies 
to  recover  delinquent  debts  owed  to  the 
agency. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Miller,  Office  of  General  Counsel,  202/ 
647-6380,  Fax  202/647-8557. 
SUPPLEMENTARY  INFORMATION:  USAID’s 
“Statement  of  General  Routine  Uses”  is 
amended  by  adding  the  following; 

12.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use;  To 
the  Defense  Manpower  Data  Center, 
Department  of  Defense  and  to  the  U.S. 
Postal  Service,  to  conduct  computer 
matching  programs  for  the  purpose  of 
identifying  and  locating  individuals 
who  are  receiving  Federal  salaries  or 
benefit  payment  and  delinquent  in  their 
repayment  of  debts  owed  to  the  U.S. 
Government  under  certain  programs 
administered  by  USAID  in  order  to 
collect  the  debts  under  the  provisions  of 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365)  by  voluntary  repayment,  or  by 
administrative  or  salary  offset 
procedures:  and  to  any  other  Federal 
agency  for  the  purpose  of  effecting 
administrative  or  salary  offset 
procedures  against  a  person  employed 


by  that  agency  or  receiving  or  eligible  to 
receive  some  benefit  payments  firom  the 
agency  when  USAID  as  a  creditor  has  a 
claim  against  that  person.  Disclosure  of 
information  about  persons  who  are 
receiving  Federal  salaries  or  benefit 
payments  and  are  delinquent  in  their 
repa3rment  of  debts  owed  to  the  U.S. 
Govmiment  under  certain  programs 
administered  by  USAID  may  be  made  to 
other  Federal  agencies,  but  only  to  the 
extent  of  determining  whether  the 
person  is  employed  %  that  agency  and 
if  so.  effecting  administrative  or  salary 
offset  procedures  against  the  person. 

13.  A  record  in  the  following  systems 
of  records  may  be  disclosed,  as  a  routine 
use,  to  consumer  reporting  agencies; 
Claims  Records  (AID-20) 

Employee  Payroll  Records  (AID-15) 
Litigation  Records  (AID-26)  and 
Travel  and  Transportation  Records 

(AID-19) 

Dated:  September  29, 1994. 

Willette  L.  Smith, 

Public  Affairs  Specialist. 

[FR  Doc.  94-25981  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  ei1»-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  aftd  Budget 

October  14, 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection:  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  made  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 


from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202) 
690-2118. 

Extension 

•  Agricultural  Marketing  Service 
Fresh  Bartlett  Pears  Grown  in  Oregon 

and  Washington — Marketing  Order 
No.  931 

FV-128.  FV-129,  FV-130.  FV-130A 
Recordkeeping;  On  occasion;  Weekly; 

Biennially;  Semi-monthly 
Farms:  Businesses  or  other  for-profit; 

2,120  responses;  1,176  hours 
Teresa  L.  Hutchinson,  (503)  326-2724 

Revision 

•  Farmers  Home  Administration 
7  CFR  1980-A,  Guaranteed  Loan 

Program  (General) 

FmHA  449-14,  30,  35,  36;  1980-19,  22, 
41,43,44 
On  occasion 

Individuals  or  households;  Businesses 
or  other  for-profit;  100,690  responses; 
210,442  hours 

Jack  Holston,  (202)  720-9736 
New  Collection 

•  Farmers  Home  Administration 

7  CFR  1924-C,  Planning  and  Performing 
Site  Development  Work — 

Addendum  I 

HUD-54891,  HUD-92541 
On  occasion 

Individuals  or  households:  State  or  local 
govenunents;  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations;  45,000 
responses;  6,210  hours 

•  Jack  Holston,  (202)  720-9736 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  782 — End-Use  Certificate 
Program 
ASCS-750,  751 

Recordkeeping;  On  occasion;  Quarterly 
Small  businesses  or  organizations; 

15,125  responses;  36,235  hours 
Helen  Linden,  (202)  690-4321. 

Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 

[FR  Doc.  94-25964  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  341 0-01 -M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Hawaii  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
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regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Hawaii  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  12:00  p.m.,  on  November 
30, 1994,  at  the  Waikiki  Trade  Center, 
2255  Kuhio  Avenue,  11th  Floor 
Conference  Room,  Honolulu,  Hawaii 
96815.  The  purpose  of  the  meeting  is  to 
plan  futme  project  activities  relating  to 
civil  rights  in  Hawaii. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Andre  S. 
Tatibouet  or  Philip  Montez,  Director  of 
the  Western  Regional  Office,  213-894- 
3437  (TDD  213-894-0508).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  11, 
1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  94-26037  Filed  10-19-94;  8:45  am) 
BILUNG  CODC  S33S-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Mississippi 
Advisory  Committee  to  the  Commission 
will  meet  on  Thursday,  November  3, 
1994,  from  6:00  p.m.  imtil  8:00  p.m.,  at 
the  Edison  Walthall  Hotel,  Camilla 
Room,  225  East  Capitol  Street,  Jackson, 
Mississippi  39201.  The  purpose  of  the 
meeting  is  to  discuss  and  plan  for  the 
project  on  police-commimity  relations. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regioned  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC,  October  11, 
1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  94-26038  Filed  10-19-94;  8:45  am) 
BILLING  C006  6335-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Wyoming  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Wyoming  Advisory 
Committee  to  the  Commission  will  meet 
on  November  16, 1994,  from  10:00  a.m. 
to  12:00  p.m.,  at  the  Best  Western 
Hitching  Post  Inn,  1700  W.  Lincolnway, 
Cheyenne,  Wyoming  82001.  The 
purpose  of  the  meeting  is  to  conduct  a 
press  conference  to  release  a  report  on 
the  employment  of  minorities  and 
women  in  Wyoming  State  government, 
to  discuss  followup  to  the  report,  and 
plan  future  activities  of  the  Committee. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Oralia  G. 
Mercado  or  Malee  V.  Craft,  Civil  Rights 
Analyst  of  the  Rocky  Mountain  Regional 
Office,  303-866-1040  (TDD  303-866- 
1049).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  11, 

1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  94-26039  Filed  10-19-94;  8:45  am) 
BILLING  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-427-098] 

Anhydrous  Sodium  Metasiiicate  From 
France;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  PQ  Corporation,  the 


Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasiiicate  (ASM)  from  France. 
This  review  covers  Rhone  Poulenc 
Chime  DeBase  (Rhone  Poulenc),  a 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  and 
the  period  January  1, 1993  through 
December  31, 1993.  The  firm  failed  to 
submit  a  timely  response  to  our 
questionnaire.  As  a  result,  we  have 
preliminarily  determined  to  use  best 
information  available  for  cash  deposit 
and  appraisement  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  October  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  emd 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMADON: 
Background 

On  January  5, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  564)  a  notice  of  “Opportimity  to 
Request  an  Administrative  Review”  of 
the  antidumping  duty  order  on  ASM 
from  France.  On  January  24, 1994,  the 
petitioner,  the  PQ  Corporation, 
requested  an  administrative  review  of 
Rhone  Poulenc,  a  manufacturer/exporter 
of  this  merchandise  to  the  United  States. 
We  initiated  the  review,  covering  the 
period  January  1, 1993,  through 
Decem^r  31, 1993,  on  March  14, 1994 
(59  FR  11769).  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  ASM,  a  crystallized 
silicate  (Na2  SiOs)  which  is  alkaline  and 
readily  soluble  in  water.  Applications 
include  waste  paper  de-inking,  ore- 
flotation,  bleach  stabilization,  clay 
processing,  medium  or  heavy  duty 
cleaning,  and  compounding  into  other 
detergent  formulations.  This 
merchandise  is  classifiable  under 
Harmonized  Tariff  Schedules  (HTS) 
item  numbers  2839.11.00  and 
2839.19.00.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  Rhone  Poulenc  and 
the  period  January  1, 1993  through 
December  31, 1993. 
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Use  of  Best  Information  Available 

We  mailed  the  antidumping 
questionnaire  to  Rhone  Poulenc,  the 
only  manufacturer/exporter  of  this 
merchandise  to  the  United  States. 

Rhone  Poulenc  failed  to  submit  a  timely 
response  to  our  questioimaire.  The 
Department  has  therefore  decided  to  use 
the  best  information  available  (BIA)  in 
determining  the  rate  for  this  firm. 

When  a  company  fails  to  provide  the 
information  requested  in  a  timely 
manner,  or  otherwise  significantly 
impedes  the  Department’s  review,  the 
Department  considers  the  company 
uncooperative  and  generally  assigns  to 
that  company  the  higher  of:  (1)  the 
highest  rate  assigned  to  any  company  in 
a  previous  review  or  the  investigation  or 
(2)  the  highest  rate  for  a  responding 
company  with  shipments  during  the 
review  period.  See  19  CFR  353.37(b) 
and  Final  Results  of  Antidumping  Duty 
Administrative  Review  Portable  Electric 
Typewriters  from  Japan  (November  4, 
1991,  56  FR  56393).  In  this  case,  for 
BIA,  we  assigned  to  Rhone  Poulenc  a 
margin  of  60  percent,  the  highest  rate 
from  a  prior  review.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  Anhydrous  Sodium 
Metasilicate  from  France  (52  FR  33856, 
September  8, 1987). 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
60  percent  exists  for  Rhone  Poulenc  for 
the  period  January  1, 1993  through 
December  31, 1993. 

Parties  to  the  proceeding  may  request 
disclosiue  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Case 
briefs  and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  brief  sand 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefs  and 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Any  hearing,  if  requested,  will  be  held 
44  days  after  the  date  of  publication,  or 
the  first  workday  thereafter.  The 
Department  will  publish  the  final 
results  of  the  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
directly  to  foe  Customs  Service. 

Furthermore,  foe  following  deposit 
requirements  will  be  effective  upon 
publication  of  foe  final  results  of 


administrative  review  for  all  shipments 
of  ASM  firom  France,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  foe  publication 
date,  as  provided  by  section  751(a)(1)  of 
foe  Tariff  Act:  (1)  The  cash  deposit  rate 
for  foe  reviewed  company  will  be  that 
established  in  foe  final  results  of  this 
administrative  review;  (2)  for  exporters 
not  covered  in  this  review,  but  covered 
in  previous  reviews  or  foe  original  less- 
foan-fair-value  (LTFV)  investigation,  foe 
cash  deposit  rate  will  continue  to  be  foe 
company-specific  rate  published  for  the 
most  recent  period:  (3)  if  foe  exporter  is 
not  a  firm  covered  in  this  review, 
previous  reviews,  or  foe  original  LTFV 
investigation,  but  foe  manufacturer  is, 
foe  cash  deposit  rate  will  be  that 
established  for  foe  most  recent  period 
for  foe  manufactm«r  of  foe 
merchandise;  and  (4)  foe  cash  deposit 
rate  for  all  other  manufactvures  or 
exporters  will  be  60  percent.  On  May 
25, 1993,  foe  Court  of  International 
trade  in  Floral  Trade  Council  v.  United 
States,  822  F.  Supp  766  (1993),  and 
Federal-Mogul  Corporation  and 
Terrington  Company  v.  United  States, 
822  F,  Supp.  822  (1993),  determined 
that  once  an  “all  others”  rate  is 
established  for  a  company,  it  can  only 
be  changed  through  an  administrative 
review.  The  Depeirtment  has  determined 
that  in  order  to  implement  these 
decisions  it  is  appropriate  to  maintain 
foe  original  “all  others”  rate  from  the 
LTFV  investigation  or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation  in  proceedings 
governed  by  antidumping  duty  orders 
for  foe  purposes  of  establishing  cash 
deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  “all 
others”  rate  for  foe  purposes  of  this 
review  will  be  60  percent,  foe  “all 
others”  rate  established  in  foe  final 
notice  of  foe  LTFV  investigation  (46  FR 
1667,  January  7, 1981). 

These  requirements,  when  imposed, 
shall  remain  in  effect  xmtil  publication 
of  the  final  results  of  foe  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  foe 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  foe  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  foe  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  foe 
subsequent  assessment  of  double 
antidumping  duties. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  foe  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  October  5, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-26055  Filed  10-19-94;  8:45  am] 
BILUNO  CODE  3S1<M)S-M 


IC-357-052J 

Non-Rubber  Footwear  From  Argentina; 
Determination  not  to  Revoke 
Countervailing  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 


SUMMARY:  The  Department  of  Commerce 
(foe  Department)  is  notifying  foe  public 
of  its  determination  not  to  revoke  foe 
countervailing  duty  order  on  non-rubber 
footwear  from  Argentina. 

EFFECTIVE  DATE:  October  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Albright  or  Lorenza  Olivas,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14fo  Street  emd  Constitution 
Avenue  NW„  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  30, 1993,  foe 
Department  published  in  foe  Federal 
Register  (58  FR  69343)  its  intent  to 
revoke  foe  coimtervailing  duty  order  on 
non-rubber  footwear  from  Argentina  (52 
FTt  3474;  January  17, 1979).  Under  19 
CFR  355,25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  foe  order  if  no 
domestic  interested  party  objects  to 
revocation  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  foe  fifth  anniversary  month. 

On  January  21, 1994,  we  received 
objections  filed  on  behalf  of  forty  U.S. 
manufacturers  of  non-rubber  footwear, 
interested  parties  within  foe  meaning  of 
19  CFR  355.2(i)(3).  Therefore,  because 
the  requirements  of  19  CFR 
355.25(d)(4)(iii)  have  nqt  been  met,  we 
will  not  revoke  foe  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 
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Dated;  October  13, 1994. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  94-26053  Filed  10-19-94;  8:45  am] 
BILLING  CODE  3510-OS-P 


[0-683-604] 

Certain  Stainless  Steel  Cooking  Ware 
from  Taiwan;  Determination  Not  to 
Revoke  Countervailing  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  order  on  certain 
stainless  steel  cooking  ware  from 
Taiwan.  > 

EFFECTIVE  DATE:  October  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Albright  or  Alex  Braier,  Office  of 
Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  30, 1993,  the 
Department  published  in  the  Federal 
Register  (58  FR  69343)  its  intent  to 
revoke  the  countervailing  duty  order  on 
certain  stainless  steel  cooking  ware  from 
Taiwan  (52  FR  2141;  January  20, 1987). 
Under  19  CFR  355.25(d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party 
objects  to  revocation  and  no  interested 
party  requests  an  administrative  review 
by  the  last  day  of  the  fifth  anniversary 
month. 

The  Department  received  timely 
objections  to  our  intent  to  revoke  the 
countervailing  duty  order  from  the  Fair 
Trade  Committee  of  the  Cookware 
Manufacturers  Association,  a  not-for- 
profit  trade  association  representing  the 
interests  of  a  majority  of  U.S.  stainless 
steel  cookware  producers,  and  from 
Farberware,  Inc.,  Vita  Craft  Corporation, 
and  Mirro  Company,  U.S.  producers  of 
the  subject  merchandise,  interested 
parties  within  the  meaning  of  19  CFR 
355.2(i)(3).  Because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 


Dated:  October  13, 1994. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  94-26052  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  3510-DS-P 


[C-469-004] 

Stainless  Steel  Wire  Rod  from  Spain; 
Determination  Not  to  Revoke 
Countervailing  Duty  Order 

agency:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  order  on  stainless 
steel  wire  rod  from  Spain. 

EFFECTIVE  DATE:  October  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Albright  or  Mercedes  Fitchett, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone;  (202)482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  30, 1993,  the 
Department  published  in  the  Federal 
Register  (58  FR  69343)  its  intent  to 
revoke  the  coimtervailing  duty  order  on 
stainless  steel  wire  rod  from  Spain  (52 
FR  52;  January  3, 1983),  Under  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Conunerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

Within  the  specified  time  frame,  we 
received  objections  from  domestic 
interested  parties  to  our  intent  to  revoke 
this  coimtervailing  duty  order. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated;  October  13, 1994. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-26054  Filed  10-19-94;  8:45  am) 
BILLING  CODE  3510-OS-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnunents 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  94-111,  Applicant: 
City  University  of  New  York,  The 
College  of  Staten  Island,  2300  Victory 
Blvd.,  Staten  Island,  NY  10314. 
Instrument:  Electron  Microscope,  Model 
CMIOO.  Manufacturer:  NV  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  studies  of  (a) 
gonad  emd  pituitary  tissue  of  marine  fish 

-  sex  reversal;  (b)  early  embryonic  tissue 

-  cell  migration  studies,  (c)  cancer  cell 
cultures  -  efficacy  of  new  agents  and  (d) 
other  biological  specimens.  In  addition, 
the  instrument  will  be  used  in  various 
biology  courses  to  train  undergraduate 
student  in  electron  microscopy 
techniques.  Application  Accepted  by 
Commissioner  of  Customs:  September 
22, 1994. 

Docket  Number:  94-112.  Applicant: 
Department  of  Veterans  Affairs  Medical 
Center,  4801  E.  Linwood  Blvd.,  Kansas 
City,  MO  64128.  Instrument: 
Microvolume  Stopped  Flow 
Spectrometer,  Model  SX.17MV. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  for 
experiments  which  involve  multiwave 
transients  state  measurements  of  the 
reaction  time  courses  of  enzyme 
catalyzed  reactions  at  varying  pH  and 
temperature.  Application  Accepted  by 
Commissioner  of  Customs:  September 
22, 1994. 

Docket  Number:  94-113.  Applicant: 
University  of  Colorado,  Howard  Hughes 
Medical  Institute,  Department  of 
Chemistry  &  Biochemistry,  Campus  Box 
215,  Boulder,  CO  80309.  Instrument: 
Mass  Spectrometer,  Model  API  HI. 
Manufacturer:  Perkin-Elmer  Sciex 
Instruments,  Canada.  Intended  Use:  The 
instrument  will  be  used  for  the 
following  studies:  (a)  analysis  of 
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proteins  present  in  cellular  organelles, 
such  as  ribosomes,  nucleosomes, 
splicesomes,  and  proteosomes,  (b) 
peptide  sequencing  of  portions  of 
proteins  isolated  from  in  vitro 
experimentation  and  synthesized  using 
molecular  biology  techniques,  and  (c) 
deuterium  exchange  experiments  to 
detect  altered  secondary  and  tertiary 
structure  of  proteins.  Application 
Accepted  by  Commissioner  of  Customs: 
September  23, 1994. 

Docket  Number:  94-114.  Applicant: 
University  of  Illinois  at  Urbana,  IL 
61801.  Instrument:  Aqua-Tox-Control- 
Dapbnia  Monitor.  Manufacturer:  Kerre 
Umwelt  Technik  GmbH,  Germany. 
Intended  Use:  The  instrument  will  be 
used  in  proposed  research  involving  the 
development  of  methods  to  perform  in 
situ  measurement  and  analysis  of 
episodic  event  toxicity  associated  with 
stormwater  flows.  Application  Accepted 
by  Commissioner  of  Customs: 

September  22, 1994. 

Docket  Number:  94-115.  Applicant: 
University  of  California,  Davis,  School 
of  Medicine,  Department  of  Human 
Physiology,  Davis,  CA  95616. 

Instrument:  High  Intensity  Xenon 
Flashlamp  System,  Model  XF-10. 
Manufacturer:  Optoelehtronik, 

Germany.  Intended  Use:  The  instrument 
will  be  used  to  “imcage”  caged- 
compounds  in  studies  of  the  mechanism 
of  hormone  secretion  in  single 
endocrine  cells.  Application  Accepted 
by  Commissioner  of  Customs: 

September  23, 1994. 

Docket  Number:  94-116.  Applicant: 
Northwestern  Memorial  Hospital, 
Superior  Street  and  Fairbanks  Ct., 
Wesley  Pavilion,  Chicago,  IL  60611. 
Instrument:  Electron  Microscope,  Model 
CM  120.  Manufacturer:  Philips 
Electronic  Instruments,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  a  thorough 
examination  of  tissue  specimens  during 
various  morphometric  analyses, 
immunocytochemical,  autoradiographic 
and  in  situ  hybridization  molecular 
biology  techniques.  In  addition,  the 
instrument  will  be  used  for  training  in 
the  pathology  residency  program. 
Application  Accepted  by  Commissioner 
of  Customs:  September  23, 1994. 

Docket  Number:  94-117.  Applicant: 
University  Medical  Center,  655  West 
26th  Street,  Jacksonville,  FL  32209. 
Instrument:  Electron  Microscope,  Model 
CM  100.  Manufacturer:  Philips  Electron 
Instruments,  The  Netherlands.  Intended 
Use:  The  instrument  will  be  used  in 
clinical  research  involving  the  study  of 
certain  tumors  and  renal  diseases  and  in 
basic  research  involving  experimental 
studies  which  might  include  any 
experiment  where  basic  morphological 


alterations  must  be  studied  at  the 
ultrastructural  level.  In  addition,  the 
instrument  Avill  be  used  to  teach  Basic 
Electron  Microscopy  on  a  one-to-one 
basis  to  pathology  residents  and 
residents  from  other  medical  sub¬ 
specialities.  Application  Accepted  by 
Commissioner  of  Customs:  September 

26. 1994. 

Docket  Number:  94-118.  Applicant: 
University  of  Colorado  at  Boulder. 
Department  of  Buying  and  Contracting. 
1B29  Regent  Administration  Center, 
Boulder,  CO  80309.  Instrument: 
Microvolume  Stopped-flow 
Spectrometer,  Model  SX.17MV. 
Manufacturer:  Applied  Photophysics, 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
pre-steady  state  kinetics  of  eqzymic 
reactions  and  measurements  of  rate  of 
constants  on  the  millisecond  time  scale 
for  chemical  reactions.  Application 
Accepted  by  Commissioner  of  Customs: 
September  26, 1994. 

Docket  Number:  94-119.  Applicant: 
Howard  Hughes  Medical  Institute,  One 
Baylor  Plaza,  Room  T  64,  Houston,  TX 
77030.  Instrument:  X-Ray  Diffraction 
Image  Processor,  Model  DIP-2030. 
Manufacturer:  Mac  Science  Co.,  Ltd., 
Japan.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  biological 
macromolecules,  especially  proteins 
and  polynucleotides  or  DNA,  the  two 
most  important  components  of  all  living 
cells.  The  experiments  to  be  conducted 
involve  the  determination  of  the  three- 
dimensional  atomic  structures  of 
proteins,  enzymes,  and  DNA  by  the 
technique  of  x-ray  crystallography.  The 
instrument  will  also  be  used  for 
educational  purposes  in  the  courses 
Biochemistry  310-435  Special  Project^ 
and  Research.  Application  Accepted  by 
Commissioner  of  Customs:  September 

28. 1994. 

Docket  Number:  94-120.  Applicant: 
Northern  Illinois  University, 

Department  of  Chemistry,  DeKalb,  IL 
60115.  /nstrument:  Microvolume 
Stopped-Flow  Spectrofluorimeter, 

Model  SX.17MV.  Manufacturer: 

Applied  Photophysics  Ltd.,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  the  investigation  of  the 
chemical  reactivity  of  heme  proteins 
including  their  reactions  with  oxidizing 
agents  such  as  ferrocyotochrome  c  and 
fe(II)  and  Co(II)  complexes,  the  electron 
transfer  reactions,  and  their  reactions 
with  small  ligands  such  as  fluoride, 
cyanide,  azide,  and  other  nitrogen 
containing  materials.  In  addition,  tlie 
instrument  will  be  used  in  three 
research  courses  in  chemistry  to  provide 
excellent  training  for  students  in 
performing  independent  research 
projects.  Application  Accepted  by 


Commissioner  of  Customs:  September 

28, 1994. 

Pamela  Woods, 

Acting  Director.  Statutory  Import  Programs 
Staff. 

IFR  Doc.  94-26051  Filed  10-19-94;  8;45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  95-C0002] 

Bee  International,  Inc.,  a  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
settlement  agreement  under  the 
Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20  (e)  through  (h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Bee  International,  Inc.,  a  corporation. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  November 

4, 1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  95-COOOl,  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement. 
Consumer  Product  Safety  Commission. 
Washington,  D.C.  20207;  telephone 
(301) 504-0626.  ^ 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated;  October  14, 1994. 

Sadye  E.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

1.  Bee  International,  Inc.  (hereinafter. 
“Bee”),  a  corporation,  enters  into  this 
Settlement  Agreement  and  Order 
(hereinafter,  “Settlement  Agreement”) 
with  the  staff  of  the  Consumer  Product 
Safety  Commission,  and  agrees  to  the 
entry  of  the  Order  described  herein.  The 
purpose  of  the  Settlement  Agreement  is 
to  settle  the  staffs  allegations  that  Bee 
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11.  Allegations  of  the  Staff 

4.  On  five  occasions  between  October 
9, 1991,  and  February  23, 1994,  Bee 
introduced  or  caused  the  introduction 
into  interstate  commerce;  or  received  in 
interstate  commerce  and  delivered  or 
proffered  delivery  thereof  nine  kinds  of 
toys  (337,320  articles)  intended  for  use 
by  children  under  three  years  of  age, 
which  are  identified  and  described  ^ 
below: 


Sample  No. 

Product 

Collect 
date*  entry 
date 

Expt/mfg 

P-867-7640 

Plastic  Acrobatic  Animal  W/Candy . 

10/09/91 

Unlimited  Creations. 

P-867-7762 

Plastic  Acrobatic  Animal  W/Candy . . . . 

01/22/92 

Unlimited  Creations. 

P-867-7789 

Aaobatic  Animal  (Rabbit)  W/Candy . 

03/03/92 

Unlimited  Creations. 

P-867-7794 

Aaobatic  Animal  (Bulldog)  W/Candy  . 

03/03/92 

Unlimited  Creations. 

P-867-7795 

Acrobatic  Animal  (Dinosaur)  W/Candy . ;. . 

03/03«2 

Unlimited  Creations. 

P-867-7796 

Acrobatic  Animal  (Cat)  W/Candy . 

03/03/92 

Unlimited  Creations. 

P-867-7797 

Plastic  Acrobatic  Panda)  Animal  W/Candy . . . 

03/03/92 

Unlimited  Creations. 

R-800-2663 

Plastic  Acrobatic  Animal  W/Candy . 

01/23/93 

Unlimited  Creations. 

S-871-8518 

Acrobatic  Animal  (Bunny  and  Duck)  W/Candy  Easter  Acrobats  . 

*02/23/94 

Unlimited  Creations. 

knowingly  violated  sections  4  (a),  (c), 
and  (i)  of  the  Federal  Hazardous 
Substances  Act  (FHSA),  15  U.S.C.  1263 
(a),  (c),  and  (i). 

I.  The  Parties 

2.  The  “staff’  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  Commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  Consumer 


Product  Safety  Act  (CPSA),  15  U.S.C. 
2053. 

3.  Bee  is  a  corporation  organized  and 
existing  imder  the  laws  of  the  State  of 
Cahfomia,  since  1970.  The  firm’s 
principal  place  of  business  is  located  at 
2311  Boswell  Road,  Chula  Vista,  CA 
91914.  Bee  is  an  importer  and 
distributor  of  toys,  novelty  items,  and 
confectionery  items. 


5.  The  toys  identified  in  paragraph  4 
above  are  subject  to,  but  failed  to 
comply  with,  the  Commission’s  Small 
Parts  Regulation,  16  CFR  Part  1501,  in 
that  When  tested  under  the  “use  and 
abuse’’  test  methods  specified  in  16  CFR 
1500.51  and  1500.52,  (a)  one  or  more 
parts  of  each  tested  toy  separated  and 
(b)  one  or  more  of  the  separated  parts 
from  each  of  the  tested  toys  fit 
completely  within  the  test  cylinder,  as 
set  forth  in  16  CFR  1501.4. 

6.  Because  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  5  above,  each  of 
the  toys  identified  in  paragraph  4  above 
presents  a  “mechanic^  hazard’’  within 
the  meaning  of  section  2(s)  of  the  FHSA, 
15  U.S.C.  1261(s)  (choking,  aspiration, 

'  and/or  ingestion  of  small  parts). 

7.  Each  of  the  toys  identified  in 
paragraph  4  above  is  a  “hazardous 
substance’’  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA,  15  U.S.C  1261(f)(1)(D). 

8.  Each  of  the  toys  identified  in 
paragraph  4  above  is  a  “banned 
hazardous  substance’’  pursuant  to 
section  2(q)(l)(A)  of  the  FHSA,  15 
U.S.C.  1261(q)(l)(A)  (any  toy  or  other 
article  intended  for  use  by  children 
which  bears  or  contains  a  hazardous 
substance);  and  (b)  16  CFR  1500.18(a)(9) 
(any  toy  or  other  article  intended  for  use 
by  children  imder  3  years  of  age  which 
presents  a  choking,  aspiration,  or 
ingestion  hazard  because  of  small  parts). 

9.  Bee  knowingly  introduced  or 
caused  the  introduction  into  interstate 
commerce;  or  received  in  interstate  f 
commerce  and  delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise, 
the  banned  hazardous  toys  identified  in 


paragraph  4  above,  in  violation  of 
sections  4  (a)  or  (c)  of  the  FHSA,  15 
U.S.C.  1263  (a)  or  (c). 

10.  On  or  about  October  16, 1993,  Bee 
exported  108,000  articles  of  the  toy. 
Plastic  Acrobatic  Animal  W/Candy, 
Sample  No.  R-800-2663,  identified  in 
paragraph  4  above  as  a  “banned 
hazardous  substance’’  without  notifying 
the  Commission  piursuant  to  section 
14(d)  of  the  FHSA,  15  U.S.C.  1273(d) 
and  the  Commission’s  Procedures  For 
Export  of  Noncomplying  Products,  16 
CFR  Part  1019. 

11.  Bee  knowingly  failed  to  file  the 
required  notification  information  the 
Commission  of  its  intent  to  export  the 
Plastic  Acrobatic  Animal  W/Candy, 
identified  in  paragraphs  4  and  10  above, 
in  violation  of  section  4(i)  of  the  FHSA, 
15  U.S.C.  1263(i). 

III.  Response  of  Bee 

12.  Bee  denies  the  allegations  of  the 
staff  set  forth  in  paragraphs  4  through  11 
above  that  it  has  knowingly  introduced 
or  caused  the  introduction  into 
interstate  commerce;  received  in 
interstate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 
otherwise  the  banned  hazardous  toys 
identified  in  paragraph  4  above,  in 
violation  of  sections  4  (a)  and  (c)  of  the 
FHSA.  15  U.S.C.  1263  (a)  and  (c);  and 
further  denies  that  it  failed  to  comply 
with  the  export  notification 
requirements  of  the  FHSA,  in  violation 
of  section  4(i)  of  the  FHSA,  15  U.S.C. 
1263(i). 

IV.  Agreement  of  the  Parties 

13.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over  Bee 


and  the  subject  matter  of  this  Settlement 
Agreement  under  tfie  following  acts: 
Consumer  Product  Safety  Act,  15  U.S.C. 
2051  et  seq.,  and  the  Federal  Hazaidous 
Substances  Act,  15  U.S.C.  1261  et  seq. 

14.  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 
Agreement  and  issuance  of  the  Final 
Order,  Bee  agrees  to  pay  to  the 
Commission  a  civil  penalty  in  the 
amount  of  SUCTY-FIVE  THOUSAND 
AND  00/100  DOLLARS  ($65,000.00), 
under  the  terms  and  conditions  set  forth 
in  the  attached  Order  incorporated 
herein,  and  made  a  part  hereof,  by 
reference. 

15.  The  Commission  and  Bee  agree 
that  this  Agreement  is  entered  into  for 
the  purposes  of  settlement  only  and 
does  not  constitute  an  admission  that 
Bee  knowingly  violated  the  FHSA. 

16.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Bee  knowingly,  voluntarily,  and 
completely  waives  any  rights  it  may 
have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission’s  actions.  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Bee  failed  to  comply  with  the 
FHSA  as  aforesaid,  and  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law. 

17.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued,  and  the  Conunission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 
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18.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  by  the 
Commission,  the  Commission  will  place 
the  Settlement  Agreement  and  the 
Provisional  Order  on  the  public  record, 
and  publish  it  in  the  Federal  Register  in 
accordance  with  the  procedures  set 
forth  in  16  CFR  1118.20  (e)  through  (h). 

If  the  Commission  does  not  receive  any 
written  request  not  to  accept  the 
Settlement  Agreement  within  15  days, 
the  Settlement  Agreement  shall  be 
deemed  finally  accepted  £md  the  Final 
Order  shall  be  deemed  issued  on  the 
16th  day. 

19.  This  Settlement  Agreement  may 
be  used  in  interpreting  the  Provisional 
and  Final  Orders.  No  agreements, 
understandings,  representations,  or 
interpretations  apart  from  those 
contained  in  this  Settlement  Agreement 
may  be  used  to  vary  or  to  contradict  its 
terms. 

20.  The  provisions  of  the  Settlement 
Agreement  and  Final  Order  shall  apply 
to  Bee  and  each  of  its  successors  and 
assigns. 

Respondent  Bee  International,  Inc. 

Dated;  August  29, 1994. 

By:  Louis  C.  Block, 

President,  Bee  International,  Inc.,  2311 
Boswell  Road,  Chula  Vista,  CA  91914. 

Commission  Stafi. 

David  Schmeltzer, 

Assistant  Executive  Director,  Office  of 
Compliance  and  Enforcement. 

Dated;  September  19, 1994. 

By;  Earl  A.  Gershenow, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Dated:  September  19, 1994. 

By:  Dennis  C.  Kacoyanis, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between  respondent 
Bee  International,  Inc.,  a  corporation,  and  the 
staff  of  the  Consumer  Product  Safety 
Commission;  and  the  Commission  having 
jurisdiction  over  the  subject  matter  and  Bee 
International,  Inc.;  and  it  appearing  that  the 
Settlement  Agreement  and  Order  is  in  the 
public  interest,  it  is 

Ordered,  That  the  Settlement  Agreement 
and  Order  be  and  hereby  is  accepted;  and  it 
is 

Further  Ordered,  That  upon  final 
acceptance  of  the  Settlement  Agreement  and 
Order,  Bee  International,  Inc.  shall  pay  to  the 
Commission  a  civil  penalty  in  the  amount  of 
SIXTY-FIVE  THOUSAND  AND  00/100 
DOLLARS  ($65,000.00)  in  three  (3)  payments 
consisting  of  one  payment  of  TWENTY-FIVE 
THOUSAND  DOLLARS  AND  00/100 
($25,000.00)  and  two  payments  of  TWENTY 
THOUSAND  AND  00/100  DOLLARS 


($20,000.00)  each.  The  first  payment  of 
TWENTY-FIVE  THOUSAND  AND  00/100 
DOLLARS  ($25,000.00)  shall  be  due  within 
twenty  (20)  days  after  service  of  the  Final 
Order  of  the  Commission  accepting  the 
Settlement  Agreement,  hereinafter,  the 
“anniversary  date.”  The  second  payment  of 
TWENTY  THOUSAND  AND  00/100 
DOLLARS  ($20,000.00)  shall  be  made  within 
one  year  of  the  anniversary  date,  and  the 
third  payment  of  TWENTY  THOUSAND 
AND  00/100  DOLLARS  ($20,000.00)  shall  be 
made  within  two  years  of  the  anniversary 
date.  Payment  of  the  full  amount  of  the  civil 
penalty  shall  settle  fully  the  staffs  allegations 
set  forth  in  paragraphs  4  through  11  of  the 
Settlement  Agreement  and  Order  that  Bee 
International,  Inc.  violated  the  FHSA.  Upon 
the  failure  by  Bee  International,  Inc.  to  make 
a  payment  or  upon  the  making  of  a  late 
payment  by  Bee  International,  Inc.  (a)  the 
entire  amount  of  the  civil  penalty  shall  be 
due  and  payable,  and  (b)  interest  on  the 
outstanding  balance  shall  accrue  and  be  paid 
at  the  federal  legal  rate  of  interest  under  the 
provisions  of  28  U.S.C.  1961  (a)  and  (b). 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  14th  day  of  October, 
1994. 

By  Order  of  the  Commission. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  94-25967  Filed  10-19-94;  8:45  am) 
BtLUNG  CODE  63S5-01-M 


[CPSC  Docket  No.  95-C0001] 

Gund,  Inc.,  a  Corporation;  Provisional 
Acceptance  of  a  Settlement  Agreement 
and  Order 

AGENCY:  Ckinsumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
settlement  agreement  under  the 
Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  imder  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20  (e)  through  (h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with  - 
Gund,  Inc.,  a  corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  November 
4, 1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  95-COOOl,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207, 


FOR  FURTHER  INFORMATION  CONTACT: 

Eric  L.  Stone.  Trial  Attorney,  Office  of 
Compliance  and  Enforcement, 

Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301) 504-0626.  . 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  October  14, 1994. 

Sadye  E.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

Gund,  Inc.  (“Gund  or  “Respondent”) 
enters  into  this  Settlement  Agreement 
and  Order  (“the  Agreement”)  with  the 
staff  (“the  staff”)  of  the  Consumer 
Product  Safety  Commission  (“the 
Commission”)  pursuant  to  the 
procedmes  set  forth  in  §  1118.20  of  the 
Commission’s  Procedures  for 
Investigations,  Inspections,  and 
Inquiries  under  the  Consumer  Product 
Safety  Act  (CPSA),  16  CFR  Part  1118. 

The  Parties 

1.  The  Consumer  Product  Safety 
Conynission  is  an  independent  , 
regulatory  agency  of  the  United  States 
government  responsible  for  the 
enforcement  of  the  Consmner  Product 
Safety  Act,  15  U.S.C.  2051-2084,  and 
the  Federal  Hazardous  Substances  Act 
(FHSA),  15  U.S.C.  1261-1277. 

2.  Respondent  Gund  is  a  corporation 
organized  and  existing  imder  the  laws  of 
the  State  of  New  Jersey  with  principal 
corporate  offices  at  1  Runyons  Lane, 
Edison,  NJ  08818.  Gund  is  a 
manufacturer  and  importer  of  plush  toys 
and  cribmobiles  known  as 
“Gundmobiles.” 

Staff  Allegations 

3.  The  Gundmobile  is  a  musical 
mobile  designed  to  be  attached  to  the 
side  of  a  baby’s  crib.  It  is  a  consumer 
product,  as  that  term  is  defined  in 
section  3(a)(1)  of  the  CPSA,  15  U.S.C. 
2052(a)(1)  and  also  a  toy  or  other  article 
intended  for  use  by  children  under  three 
years  of  age,  16  CFR  1501.2. 

4.  From  May  30, 1991  through  Jtily 
1992  Gund  knowingly  introduced  or 
delivered  for  introduction  into  interstate 
commerce,  and  received  in  interstate 
commerce  and  delivered  or  proffered 
delivery  of  certain  Gundmobiles  that 
were  banned  hazardous  substances 
under  §  1500.18(a)(9)  and  part  1501  of 
Title  16  CFR.  Gund,  therefore, 
knowingly  violated  sections  4  (a)  and  (c) 
of  the  FHSA.  15  U.S.C.  1263  (a)  and  (c), 
and  is  subject  to  civil  penalties  under 
section  5(c)  of  the  FHSA,  15  U.S.C. 
1264(c). 
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5.  Although  Gund  received  test 
reports  showing  its  product  produced 
small  parts  during  use  and  abuse 
testing,  as  well  as  numerous  consumer 
reports  of  breakage  of  the  Gundmobile 
hooks,  it  failed  to  notify  the  staff  in  a 
timely  manner  that  its  Gimdmobiles 
created  an  unreasonable  risk  of  serious 
injury  or  death  and/or  contained  a 
defect  which  could  create  a  substantial 
product  hazard.  This  knowing  violation 
of  the  reporting  requirements  in  section 
15(b)  of  the  CPSA,  15  U.S.C.  2064(b),  is 
a  violation  of  section  19(a)(4)  of  the 
CPSA,  15  U.S.C.  2068(a)(4)  and  subjects 
the  firm  to  civil  penalties  under  section 
20  of  the  CPSA,  15  U.S.C.  2069. 

Response  of  Gund 

6.  Gund  denies  each  and  every  staff 
allegation  with  respect  to  its 
Gundmobiles.  Gimd  specifically  denies 
that: 

(a)  Its  Gimdmobiles  were  defective; 

(b)  It  introduced  or  delivered  for 
introduction  into  interstate  commerce 
Gundmobiles  that  were  banned 
hazardous  substances  under  16  CFR 
1500.18(a)(9)  and  Part  1501; 

(c)  It  violated  sections  4  (a)  6md  (c)  of 
the  FHSA,  15  U.S.C.  1263  (a)  and  (c) 
and  it  is,  therefore,  subject  to  civil 
penalties  under  section  5(c)  of  the 
FHSA,  15  U.S.C.  1264(c); 

(d)  It  failed  to  notify  the  Commission 
in  a  timely  manner  that  its  products 
contain  a  defect  that  could  create  a 
substantial  product  hazard  and  that  it 
violated  the  reporting  requirements  of 
section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b)  thereby  violating  section 
19(a)(4)  of  the  CPSA,  15  U.S.C. 
2068(a)(4)  thereby  subjecting  it  to  civil 
penalties  vmder  Section  20  of  the  CPSA, 
15  U.S.C.  2069. 

Agreement  of  the  Parties 

7.  The  Commission  has  jiuisdiction 
over  this  matter  imder  the  Consumer 
Product  Safety  Act,  15  U.S.C.  2051  et 
seq.  (CPSA),  and  the  Federal  Hazardous 
Substances  Act,  15  U.S.C.  1261  et  seq. 
(FHSA). 

8.  This  Agreement  settles  the 
allegations  of  the  staff  and  does  not 
constitute  an  admission  by  Respondent 
that  it  violated  the  law,  or  a  finding  of 
fact  or  law  by  the  Commission  with 
respect  to  any  of  the  staffs  allegations. 

9.  This  Agreement  becomes  effective 
only  upon  its  final  acceptance  by  the 
Commission  and  service  of  the 
incorporated  Order  upon  Respondent. 

10.  Respondent  waives  any  rights  to  a 
formal  hearing,  and  any  findings  of  fact 
and  conclusions  of  law  regarding  the 
staff  allegations.  Respondent  waives  any 
right  to  seek  judicial  review  or 


otherwise  challenge  or  contest  the 
validity  of  the  Commission’s  Order. 

11.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  though  a  Complaint 
had  issued,  and  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

12.  This  Agreement  may  be  used  in 
interpreting  the  Order.  Agreements, 
understandings,  representations  or 
interpretations  made  outside  of  this 
Settlement  Agreement  and  Order  may 
not  be  used  to  vary  or  contradict  its 
terms. 

13.  The  provisions  of  this  Settlement 
Agreement  and  Order  shall  apply  to 
Gund,  Inc.  and  its  successors  and 
assigns. 

14.  Upon  provisional  acceptemce  of 
this  Agreement  by  the  Commission,  the 
Commission  will  place  this  Settlement 
Agreement  and  Order  on  the  pubUc 
record  and  publish  it  in  the  Federal 
Register  in  accordance  with  the 
procedures  in  16  CFR  1118.20  (e) 
through  (h).  If  the  Commission  does  not 
receive  any  requests  not  to  accept  the 
Agreement  within  15  days  of  such 
publication,  the  Agreement  shall  be 
deemed  finally  accepted  and  the  Final 
Order  shall  issue  on  the  16th  day. 

15.  Upon  final  acceptance  of  this 
Agreement,  the  Commission  shall  issue 
the  attached  Order. 

Dated:  August  15, 1994. 

For  Respondent  Gund. 

Bruce  Raiffe, 

President,  Gund,  Inc. 

Dated:  September  6, 1994. 

For  the  staff. 

Eric  L.  Stone, 

Trial  Attorney. 

David  Schmeltzer, 

Assistant  Executive  Director,  Office  of 
Compliance  and  Enforcement. 

Order 

/. 

Upon  consideration  of  the  Settlement 
Agreement  between  the  staff  and 
Respondent,  and  it  appearing  the  Settlement 
Agreement  is  in  the  public  interest,  it  is 

Ordered,  That  the  Settlement  Agreement 
be,  and  hereby  is,  accepted;  and  it  is 

Further  ordered,  that  Respondent  shall  pay 
to  the  U.S.  Treasury  a  civil  penalty  in  the 
amount  of  ONE  HUNDRED  AND  FIFTY 
THOUSAND  DOLLARS  ($150,000)  in  two 
installment  payments  of  seventy-five 
thousand  dollars  ($75,000.00)  each,  over  a  12 
month  period  after  service  of  this  final  Order 
upon  Respondent.  Respondent  shall  pay  the 
first  installment  within  20  days  of  service, 
and  the  second  installment  of  $75,000.00 
within  365  days  after  service  of  the  Final 
Order.  Upon  the  failure  of  Respondent  to 
make  a  payment,  or  upon  the  making  of  a  late 
payment,  the  entire  amount  of  the  civil 


penalty  shall  be  due  and  payable,  and 
interest  on  the  outstanding  balance  shall 
accrue  and  be  paid  at  the  federal  legal  rate 
of  interest  under  the  provisions  of  28  U.S.C. 
1961  (a)  and  (b). 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  14th  day  of  October, 
1994. 

By  Order  of  the  Commission. 

Sadye  E.  Dium, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  94-25966  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  63»-«1-4ll 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Annual  Meeting;  National  Board  for  the 
Promotion  of  Rifle  Practice 

agency:  U.S.  Army,  DOD. 

ACTION:  Notice. 

In  compliance  with  Section  10(a)(2)  of 
the  Federal  Advisor  Advisory 
Committee  Act  (Pub.  L.  92—4653),  and 
AR  15-1,  Committee  Management, 
notice  is  hereby  given  for  the  annual 
meeting  of  the  National  Board  for  the 
Promotion  of  Rifle  Practice  (NBPRP). 
DATE:  7  December  1994. 

TIME:  0939-1600. 

PLACE:  Embassy  Suite  Hotel,  1900 
Diagonal  Road,  Alexandria,  VA  22314. 

Agenda 

— Federal  Register  Notice  of  the 
Meeting. 

—Roll  Call. 

— Approval  of  previous  Board  minutes. 
— Report  on  the  1994  National  Matches. 
— Report  on  the  Budget  review/ 
presentation. 

— Old  Business. 

— New  Business. 

This  meeting  is  open  to  the  general 
public  but  space  is  limited.  Point  of 
Contact  is  Mr.  Dennis  Galoci,  Office  of 
the  Director  of  Qvilian  Marksmanship, 
Washington,  DC  20314-0100,  telephone: 
(202) 272-0810. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  94-25985  Filed  10-19-94;  8:45  am) 
BILLING  CODE  3710-08-M 


Yakima  Training  Center  Cultural  and 
Natural  Resources  Committee; 
Technical  Committee 

agency:  Headquarters,  I  Corps  and  Fort 
Lewis,  DOD. 

ACTION:  Notice  of  Committee  Meeting. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


52962 


Federal  Register  /  Vol.  59,  No.  202  /  Thursday,  October  20,  1994  /  Notices 


(Pub.  L.  92-463)  and  Army  Regulation 
15-1,  Committee  Management, 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  the  Committee:  Yakima  Training 
Center  Cultural  and  Natural  Resources 
Committee — ^Technical  Committee. 

Date  of  the  Meeting:  November  19, 1994. 

Place:  Yakima  Training  Center,  Building 
266,  Yakima,  Washington. 

Time:  1:00  p.m. 

Proposed  Agenda:  Cultural  and  Natural 
Resources  Management  Plan  Development. 
All  proceedings  are  open  to  the  public.  For 
further  information  contact  Stephen  Hart, 
Chief,  Civil  Uw,  (206)  967-4540. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  94-25982  Filed  10-19-94;  8:45  am] 
BIUJNG  CODE  3710-FK-M 


Corps  Of  Engineers 

Intent  To  Prepare  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  a  Proposed 
Public  Water  Supply  Reservoir  on 
Hunting  Run  in  the  County  of 
Spotsylvania,  VA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Revised  notice  of  intent. 

SUMMARY:  An  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  will  be 
prepared  to  evaluate  project  alternatives 
and  the  public  interest  review  factors  for 
the  proposed  public  water  supply 
reservoir. 

ADDRESSES:  Corps  of  Engineers,  Norfolk 
District,  10789  Columbia  Drive, 
Fredericksburg,  Virginia  22408. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hal  Wiggins,  (703)  898-3568. 
SUPPLEMENTARY  INFORMATION:* 

1.  Proposed  Action:  On  October  18, 
1991,  the  Norfolk  District  Corps  of 
Engineers  announced  its  intent  in  the 
Federal  Register  to  prepare  an 
Environmental  Impact  Statement  to 
evaluate  project  alternatives  and  the 
public  interest  review  factors  associated 
with  a  proposed  public  water  supply 
reservoir  on  the  Po  River.  This  proposed 
reservoir  would  involve  the  flooding  of 
200  acres  of  wetlands,  the  reduction  of 
instream  flows  to  15%  of  the  mean 
annual  flow,  impacts  to  a  federally 
listed  endangered  species  (dwarf 
wedgemussel),  and  flooding  of  National 
Park  Service  property. 

After  extensive  interagency 
coordination  and  review,  the  County  of 
Spotsylvania  amended  its  plans  and 
now  proposes  to  construct  a  reservoir  in 
Hunting  Run.  The  project  would  also 


involve  a  pump-over  from  Rapidan 
River  during  high  flows  in  the  river  and 
an  intake  structiire  in  the  Rappahannock 
River  approximately  0.25  mile 
downstream  of  the  confluence  with  the 
Rappahannock  River  and  Motts  Run. 

The  intake  structure  would  withdraw 
water  from  the  Rappahannock  River  that 
has  been  released  from  the  proposed 
Hunting  Run  Reservoir  upstream.  The 
propos^  Hunting  Rvm  Reservoir  would 
impact  10.8  acres  of  vegetted  palustrine 
wetlands,  10.3  acres  of  primarily 
unvegetated  shallow  riverine  habitat, 

1,1  acre  of  deepwater  habitat,  and  397.8 
acres  of  predominately  forested  upland. 
The  proposed  reservoir  and  river 
withdrawals  will  provide  approximately 
8.0  million  gallons  per  day  of  water  for 
municipal  water  supply  to  meet  the 
County’s  demand  throughout  the  2040 
planning  period. 

2.  Alternatives.  Alternatives  which 
will  be  investigated  include,  but  are  not 
limited  to,  the  Po  River  Reservoir  and 
the  expansion  of  the  existing  Motts  Run 
Reservoir,  Both  of  these  alternatives  are 
addressed  in  the  County’s 
environmental  impact  report. 

3.  Scoping  Process,  A  preapplication 
scoping  meeting  was  held  with  State 
and  Federal  agencies  in  September  1988 
and  formal  agency  scoping  comments 
were  requested  in  October  1988, 
Additional  scoping  meetings  were  held 
with  State  and  Federal  agencies  in  June 
and  July  1991,  April  1992,  and  May 
1994.  Substantive  issues  identified  at 
these  meetings  included  impacts  to 
wetlands  and  the  reduction  of  instream 
flow  and  its  impact  on  water  quality, 
fisheries,  and  recreation.  Based  on  these 
meetings,  the  County  was  encouraged  to 
pursue  the  Hunting  Run  Reservoir  in 
lieu  of  the  Po  River  Reservoir.  The 
County  subsequently  concurred  and  an 
interagency  effort  was  initiated  to 
determine  the  minimum  instream  flows 
needed  to  maintain  water  quality, 
fisheries,  and  recreation  for  the  Po. 
Rappahannock,  and  Rapidan  Rivers. 

4.  Public  Scoping  Meeting:  While  the 
Corps  of  Engineers  has  not  held  a  public 
scoping  meeting,  the  public  has  had 
several  opportunities  to  provide 
comments.  Specifically,  the  County  has 
held  numerous  public  meetings  and  the 
Corps  published  a  Notice  of  Intent  in 
the  Federal  Register  and  associated 
public  notice  emd  has  participated  in 
numerous  interest  group  meetings.  At 
this  time,  the  Corps  does  not  intend  to 
schedule  a  public  scoping  meeting. 

5.  Environmental  Document 
Availability;  On  August  12, 1994,  the 
County  of  Spotsylvania  submitted  an 
application  for  a  Department  of  the 
Army  permit  for  a  public  water  reservoir 
on  Hunting  Run  and  associated  water 


intake  structures  on  the  Rappahannock 
and  Rapidan  Rivers.  Along  with  the 
application,  the  Coimty  submitted  an 
environmental  impact  report.  On 
August  23, 1994,  the  Corps  issued  a 
public  notice  on  the  project  with  a  thirty 
day  comment  period.  These  documents 
can  be  obtained  from  Mr.  Wiggins  by 
calling  or  writing  him  at  the  telephone 
number  and  address  listed  above. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  94-25983  Filed  10-19-94;  8:45  am) 
BiLLMO  CODE  3710-EN-M 


Partners  in  Charge  Conference 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  and  AR  15-1, 
Committee  Management,  this  notice  sets 
for  the  schedule  and  proposed  agenda  of 
the  forthcoming  conference  sponsored 
by  the  Chief  of  Engineers.  The  meeting 
is  open  to  the  public. 

DATE:  1-2  November  1994. 

TIME:  1  November — 8:00  a.m.-16:00 
p.m.;  1  November — 8:15  a.m.-12;00 
(noon). 

LOCATION:  Airport  Marriott  Hotel, 
Orlando,  Florida  32822. 

AGENDA: 

1  November  1994 

0800 — Registration  and  Administrative 
Introduction. 

0830 — LTG  Williams,  Chief  of 
Engineers,  “Partners  in  Change”. 

0945 — Dr.  Zirschky,  Acting  Assistant 
Secretary  of  the  Army  (Civil  Works), 
“Future  Customer  Service” 

1015 — MG  Genega,  Director  of  Civil 
Works,  “Civil  Works  Partners/ 
Customers  Initiatives.” 

1045 — ^Presentations  by  Corps  of 
Engineers  Partners. 

1300 — Initial  Partners  Sur\'ey  Results. 
1400 — ^Topical  Roundtables. 

2  November  1994 
0815 — Roundtable. 

1100 — Reactions  and  Closing  Remarks. 
FOR  FURTHER  INFORMATION:  Jill  M.  Davis, 
Director,  Engineer  Strategic  Studies 
Center,  7701  Telegraph  Road, 
Alexandria,  Virginia  22315;  telephone 
(703) 355-2373. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  94-26042  Filed  10-19-94;  8:45  am] 
BILLING  CODE  3710-42-M 
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DEPARTMENT  OF  ENERGY 

Federd  Energy  Regulatory 
Commission 

(Project  No.  1975-008  Idaho] 

Idaho  Power  Co.;  Availability  of 
Environmental  Assessment 

October  14, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  16  CFR  Part  380  (Order  466, 
52  FR  47697),  the  Commission’s  Office 
of  Hydropower  Licensing  has  reviewed 
a  non-capacity  related  amendment  of 
license  for  the  Bliss  Hydroelectric 
Project,  No.  1975-008.  The  Bliss 
Hydroelectric  Project  is  located  on  the 
Snake  River  in  Goodir^  County,  Idaho. 
The  application  is  for  the  constructicm 
of  a  gravel  access  road  on  the  north 
abutment  of  Bliss  Dam.  An 
Envircmihental  Assessmwit  (EA)  was 
prepared  for  the  application.  The  EA 
finds  that  approving  the  appUcation 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in -the  Public  Reference  Branch, 
Room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 

Lois  O.  Cashell, 

Secretary. 

(FR  Doc.  94-25948  Filed  10-19-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Project  Nos.  2433-004, 2357-003,  2394- 
006,  and  2536-009] 

Wisconsin  Public  Service  Corp., 
Wisconsin  Electric  Power  Co.,  and 
Niagara  of  Wisconsin  Paper  Corp; 
Intent  To  Prepare  an  Environmental 
Assessment  and  Conduct  Public 
Scoping  Meetings 

October  14, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received 
applications  for  license  of  the  existing 
Grand  Rapids  Project  No.  2433,  the 
existing  White  Rapids  Project  No.  2357, 
and  the  existing  Chalk  Hill  Project  No. 
2394.  These  projects  are  located  on  the 
MesMuninee  River  in  Menominee 
County,  Michigan,  and  Marinette 
County,  Wisoon^.  The  FERC  has  also 
receiv^  an  apphcation  for  license  for 
the  existing  Uttle  Quinnesec  Falls 
Project  No.  2536.  This  project  is  located 
on  the  Menominee  River  in  Marinette 
County,  Wisconsin,  and  Dickinscm 
County,  Michigan. 


The  FERC  staff  intends  to  prep>are  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  projects  in  accordance 
with  the  National  Environmental  Policy 
Act. 

The  staffs  EA  will  objectively 
consider  both  site  specific  and 
cumulative  ehivironmental  impacts  of 
the  projects  and  reasonable  alternatives, 
£md  will  include  economic,  financial 
and  engineering  analyses. 

A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  of  the 
interested  parties.  All  comments  filed 
on  the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EA.  The 
staff’s  conclusions  and 
recommendations  will  then  be 
presented  for  the  consideration  of  the 
Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

The  FERC  will  conduct  two  public 
scoping  meetings.  An  evening  scoping 
meeting  is  primarily  for  public  input 
while  the  morning  meeting  will  focus 
on  resource  agency  concerns.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  and 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA.  Staff  will  visit  the 
project  sites  on  November  7  and  8, 1994, 
and  will  meet  November  7,  at  8:30  a.m. 
(CST)  at  the  Grand  Rapids  Project. 

Both  scoi^g  meetings  will  be  held  at 
the  Best  Western  Riveifiront  Inn, 

Peshtigo  and  Green  Rooms,  1821 
Riverside  Avenue,  Marinette, 

Wisconsin,  on  Wednesday,  November  9, 
1994.  The  afternoon  meeting  will  be 
held  from  1:00  p.m.  to  4:00  p.m.,  and 
the  evening  meeting  will  be  conducted 
from  7:00  p.m.  to  10:00  p.m. 

Interest^  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  meetings  and  assist  the  staff  in 
identifying  the  scope  of  the  EA. 

To  help  focus  discussions  at  the 
meetings,  a  scoping  document  outlinii]^ 
subject  areas  to  be  addressed  in  the  EA 
will  be  mailed  to  agencies  and 
interested  individuals  on  the  FERC 
mailing  list.  Copies  of  the  scoping 
document  will  also  be  available  at  the 
scoping  meetings. 

Objectives 

At  the  scoping  meetings  the  staff  will: 

(1)  Identify  reasonable  alternatives 
that  should  be  evaluated  in  the  EA: 

(2)  Identify  significant  environmental 
issues  related  to  the  proposed  project; 

(3)  Determine  the  depth  of  analysis  for 
issues  to  be  addressed  in  the  EA; 

(4)  Identify  resource  issues  that  are 
not  important  and  do  not  require 
detailing  analysis: 


(5)  Solicit  from  the  meeting 
participaixts  all  available  infemnation, 
especially  quantified  data,  on  the 
resources  at  issue;  and 

(6)  Encourage  statements  from  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  EA,  including  points  of 
view  in  opposition  to,  or  in  support  of, 
the  staffs  preliminary  views. 

Procedures 

The  meetings  will  be  recorded  by  a 
court  reporter  and  all  statements  (oral 
and  written)  thereby  become  a  part  of 
the  formal  record  of  the  Commission 
proceedings  for  the  above  listed 
projects.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  clearly  identify  th^aselves  for  the 
record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
address^  in  the  EA. 

Participants  wishing  to  make  oral 
comments  at  the  public  meeting  are 
asked  to  keep  them  to  five  minutes  to 
allow  everyone  the  opportunity  to 
speak. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  pubhc  record  at  the 
meeting.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426,  until 
December  9, 1994. 

All  writtwi  correspondence  should 
clearly  show  either  of  the  following 
captions  on  the  first  page:  Grand  Rapids 
Project  No.  2433,  White  Rapids  Project 
No.  2357,  Chalk  Hill  Project  No.  2394. 
or  Little  Quinneeec  Falls  Project  No. 
2536. 

Intervenors — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission’s  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  (^mmission,  to 
serve  a  copy  of  the  document  on  each 
pecsem  whose  name  appears  on  the 
official  service  list. 

Further,  if  a  party  or  mterceder  files 
comments  or  documents  with  the 
Commisskm  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency 
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If  you  have  any  questions  please 
contact  Thomas  Camp  at  (202)  219- 
2832. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-25954  Filed  10-19-94;  8:45  am) 
BILUNG  COD€  6717-01-M 


(Docket  No.  RP94-384-O01] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

October  14, 1994. 

Take  notice  that  on  October  7, 1994, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Substitute  Fifth  Revised  Sheet  No.  9 
Substitute  Fifth  Revised  Sheet  No.  13 
Substitute  Fifth  Revised  Sheet  No.  16 
Substitute  Fifth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
Ordering  Paragraph  (B)  of  the 
Commission’s  “Order  Accepting  and 
Suspending  Tariff  Sheets,  Subject  to 
Refund  and  Conditions,  and 
Consolidating  Proceeding.”  Such  order 
required  ANR  to  file  revised  tariff  sheets 
reflecting  costs  associated  with  the 
actual  rates  paid  to  Dakota  imder  the 
interim  mechanism  of  the  settlement 
pending  before  the  Commission  at 
Docket  No.  RP94-347. 

ANR  states  that  all  of  its  Volume  No. 

1  customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Commission,  825  N.  Capitol  Street,  N.E. 
Washington,  D.C.  20426  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  €md  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  October  21, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-25953  Filed  19-19-94;  8:45  am) 
BILUNG  CODE  S717-01-M 


[Docket  No.  RP95-9-000] 

Canyon  Creek  Compression  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Uctober  14, 1994. 

Take  notice  that  on  October  11, 1994, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  to  be  a  part 
of  its  FERC  Gas  Tariff,  'Third  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
121  with  a  proposed  effective  date  of 
November  15, 1994. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  modify  the  first-of-the-month 
deadline  of  its  Tariff  to  permit  ’ 
nominations  up  until  10:00  a.m.  on  the 
last  business  day  preceding  the  first  day 
of  the  month. 

Canyon  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheet  to  become  effective  November  15, 
1994. 

Canyon  states  that  a  copy  of  this  filing 
was  mailed  to  Canyon’s  jurisdictional 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  October  21, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25956  Filed  10-19-94;  8:45  am) 
BILLING  CODE  6717-4)1-M 


[Docket  No.  TM95-1-4-001] 

Granite  State  Gas  Transmission,  Inc.; 
Change  in  Annual  Charge  Adjustment 

October  14, 1994. 

Take  notice  that  on  October  7, 1994, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  'Third  Revised 
Volume  No.  1,  the  substitute  revised 
tariff  sheets  listed  below,  containing 
changes  in  rates  for  effectiveness  on 
October  1, 1994: 

Substitute  First  Revised  Second  Revised 
Sheet  No.  21 


Substitute  First  Revised  Third  Revised  Sheet 

No.  22 

Substitute  First  Revised  Second  Revised 

Sheet  No.  23 

On  September  7, 1994,  Granite  State 
filed  revised  tariff  sheets  to  state  the 
authorized  Annual  Charge  Adjustment 
(ACA)  for  fiscal  1995  in  its 
transportation  rates  effective  October  1, 
1994.  Granite  State  further  states  that 
the  tariff  sheets  filed  on  September  7th 
contained  incorrect  Base  Tariff  Rates 
which  are  still  vuider  suspension  in 
Docket  No.  RP94-229-000.  According  to 
Granite  State,  the  instant  filing  replaces 
the  tariff  sheets  filed  on  September  7th, 
stating  the  correct  Base  Tariff  Rates  that 
are  effective  October  1, 1994. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  mailed  to  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  October  21. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determination  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cashell,  ^ 

Secretary. 

(FR  Doc.  94-25957  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  e717-01-M 


[Docket  No.  ER94-1 526-000] 

Massachusetts  Electric  Co.;  Notice  of 
Filing 

October  14, 1994. 

Take  notice  that  on  September  16, 
1994,  Massachusetts  Electric  Company 
tendered  for  filing  an  amendment  to  its 
August  2, 1994,  filing  in  the  above- 
referenced  docket.  ‘ 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
E)C  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  25, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  hie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-25949  Filed  10-19-94;  8:45  am] 
BILLING  CODE  4717-01-M 


[Docket  No.  GT9&-1  -000] 

Mississippi  River  Transmission  Corp.; 
Flowthrough  of  Refunds  Received 

October  14, 1994. 

Take  notice  that  on  October  7, 1994, 
Mississippi  River  Transmission 
Corporation  (MRT)  submitted 
woAsheets  reflecting  the  flowthrough  of 
take-or-pay  refunds  received  by  MRT 
from  Koch  Gateway  Pipeline  Company 
(KGPC)  in  accordance  with  the  KGPC/ 
MRT  settlement  in  Docket  Nos.  RP85- 
209,  et  al. 

MRT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  allocation  of 
KGPC’s  t^e-or-pay  refund  amounts  in 
Docket  Nos.  RP85-209-000,  et  al. 
among  MRT’s  former  Rate  Schedule 
CD-I  and  SGS-1  customers.  MRT  states 
that  subject  to  receipt  of  Commission 
approval,  it  proposes  to  refund  by  check 
each  customers  respective  portion  of  the 
refunds,  including  interest  through 
November  7, 1994. 

MRT  states  that  a  copy  of  this  filing 
is  being  made  to  each  of  MRT’s  former 
jurisdictional  sales  customers  and  the 
state  commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  21, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection. 

Lois  O.  Cashell, 

Secretary. 

[FR  Doc.  94-25951  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  6717-ei-M 


[Docket  No.  RP95-7-00(q 

Missis^ppl  River  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  14, 1994. 

Teike  notice  that  on  October  7, 1994, 
Mississippi  River  Transmissicm 
Corporation  (MRT)  submitted  for  fifing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  tariff  sheets 
fisted  on  Appendix  A,  with  a  proposed 
effective  date  of  November  1, 1994. 

MRT  states  that  the  purpose  of  the 
revised  tariff  sheets  is  to  correct 
typographical  errors,  to  eliminate 
ambiguities,  and  to  effect  minor 
modifications  to  the  tariff  sheets 
approved  in  1993  in  connection  with 
MRT’s  Order  No.  636  restructuring. 

MRT  states  that  the  proposed  tariff 
revisions  have  no  impact  on  MRT's  rates 
or  revenues. 

MRT  states  that  copies  of  its  tariff 
fifing  were  mailed  to  MRT’s  custmners 
and  interested  state  ccmimissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordaikce  with  18  CFR 
385.214  and  385.211  of  the  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  21, 1994.  Protests'will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  Cashell, 

Secretary. 

Appendix  A 

Third  Revised  Volume  No.  1 

Proposed  Effective  Date  of  November  1, 1994 

First  Revised  Sheet  No.  21 
First  Re^dsed  Sheet  No.  26 
First  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  33 
First  Revised  Sheet  No.  44 
First  Revised  Sheet  No.  65 
First  Revised  Sheet  No.  66 
First  Revised  Sheet  No.  73 
First  Revised  Sheet  No.  93 
First  Revised  Sheet  No.  94 
First  Revised  Sheet  No.  95 
First  Revised  Sheet  No.  100 
First  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  103 
First  Revised  Sheet  No.  104 
First  Revised  Sheet  No.  109 
First  Revised  Sheet  No.  125 


First  Revised  Sheet  No.  127 
First  Revised  Sheet  No.  137 
First  Revised  Sheet  No.  138 
Second  Revised  Sheet  No.  146 
Second  Revised  Sheet  No.  147 
First  Revised  Sheet  No.  148 
First  Revised  Sheet  No.  149 
First  Revised  Sheet  No.  150 
First  Revised  Sheet  No.  151 
Original  Sheet  No.  152 
First  Revised  Sheet  No.  183 
First  Revised  Sheet  No.  184 
First  Revised  Sheet  No.  185 
First  Revised  Sheet  No.  186 
First  Revised  Sheet  No.  215 
First  Revised  Sheet  No.  221 
Original  Sheet  No.  222 
First  Revised  Sheet  No.  224 
First  Revised  Sheet  No.  250 
First  Revised  Sheet  No.  251 
First  Revised  Sheet  No.  267 
First  Revised  Sheet  No.  266 
First  Revised  Sheet  No.  293 
First  Revised  Sheet  No.  311 
First  Revised  Sheet  No.  323 
First  Revised  Sheet  No.  329 

[FR  Doc.  94-25955  Filed  10-19-94;  8:45  am) 
BILLING  CODE  «717-01-M 


[Docket  No.  MT95-1-000] 

Wiiliston  Basin  Interstate  Pipeline  Co.^ 
Tariff  Filing 

October  14, 1994. 

Take  notice  that  on  October  11, 1994, 
Wiiliston  Basin  Interstate  Pipeline 
Company  (Wiiliston  Basin),  tendered  for 
fifing  a  revised  staff  sheet  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff. 

Wiiliston  Basin  states  that  the  revised 
tariff  sheet  reflects  the  addition  of 
certain  information  in  the  area  of 
possible  shared  personnel  and  has  no 
rate  impact. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  CcHumission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  21, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serv'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25952  Filed  10-19-94:  8:45  am] 
BILLING  CODE  6717-41-M 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 
License  Number:  1968 
Name:  Atrahersa/Intertransit,  Inc. 
Address:  1900  N.  Loop  West,  Ste.450, 
Houston,  Tx  77018 
Date  Revoked:  September  4, 1994 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  1261 
Name:  J.M.  Pietri  &  Asso.,  Inc. 

Address:  P.O.  Box  2928,  San  Juan,  PR 
00903 

Date  Revoked:  September  23, 1994 
Reason:  Failed  to  maintain  a  vaUd 
surety  bond. 

License  Number:  3358 
Name:  Peter  Youngsuk  Kim 
Address:  711  West  “B”  Street, 
Wilmington,  CA  90744 
Date  Revoked:  September  27, 1994 
Reason:  Surrendered  license 
voluntarily. 

Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

IFR  Doc.  94-25989  Filed  10-19-94;  8:45  ami 
BILLING  CODE  673(M>1-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

G  &  G  International,  Inc. 

18424  Security  Road 
Houston,  TX  77032 
Officers: 

Gary  Giddens,  President 
Kurt  Grabenstein,  Vice  President 
G  &  G  International,  Inc. 

22,157  68th  Ave.  South 
Kent,  WA  98032 
Officers: 


Glendy  Chiu,  President 
Shu-Chin  Wang,  Vice  President 
Trans-Global  Expeditors  Forwarding, 
Inc. 

6426  Ella  Lee  Lane,  #2 
Houston,  TX  77057 
Officers: 

Brian  Marr,  President 
Janice  Quiroz,  Vice  President 
Rosemary  Marr,  Secretary 
Computer  Logistics  Services 
31746  Enterprise  Drive 
Livonia,  MI  48150 
Officers: 

Richard  Hanschu,  President 
Kishore  Kapadia 
83  Fairview  Avenue 
Jersey  City,  NJ  07304 
Sole  Proprietor 

Logistics  Services  Incorporated 
1612  NW  84th  Ave. 

Miami,  FL  33126 
Officers: 

Edwardo  Santistevan,  President 
Arthur  Elinson,  Vice  President 
Brendan  O’Grady,  Treasurer 
Profreight  Brokers,  Inc. 

177-14  149th  Road 
Jamaica,  NY  11434 
Officers: 

Monika  Munro,  President 
Alastair  Blair  Munro,  Secretary. 

Dated:  October  17, 1994. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  94-25990  Filed  10-19-94;  8:45  ami 
BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Clinton  Bancorp,  Inc.,  et  al.; 

Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 


an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  14, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Clinton  Bancorp,  Inc.,  Clinton, 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Clinton  Bank, 
Clinton,  Kentucky. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Flower  Mound,  L.C.,  Flower 
Mound,  Texas;  to  become  a  bank 
holding  company  by  acquiring  1  percent 
of  the  Voting  shares  of  Security  Bank, 
Flower  Moimd,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  14, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-25992  Filed  10-19-94;  8:45  ami 
BILUNG  CODE  621(M)1-F 


Emily  Vernon,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  9, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Emily  Vernon,  Delray  Beach, 
Florida;  to  acquire  an  addition  15.46 
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percent,  for  a  total  of  24.99  percent,  of 
the  voting  shares  of  Jefferson  Bancorp, 
Inc.,  Miami  Beach,  Florida,  and  thereby 
indirectly  acquire  Jefferson  Bank  of 
Florida,  Miami  Beach,  Florida. 

B.  Federal  Reserve  Bank  of  Atlanta 
(2^e  R  Kelley,  Vice  President)  104 
Marietta  Street,  N.VV.,  Atlanta,  Georgia 
30303: 

1.  Mary  Satter,  Dwight,  Illinois;  to 
acquire  an  additional  44  percent  for  a 
proforma  total  of  46  percent,  of  the 
voting  shares  of  Citizens  Central 
Bancorp,  Inc.,  Macomb,  Illinois,  and 
thereby  indirectly  acquire  Citizens 
National  Bank  of  Macomb,  Macomb. 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  14. 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-25993  Filed  10-19-94;  8;45  am) 
BILUNQ  CODE  621(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Assistant  Secretary  for  Personnel 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Notice  is  hereby  given  that  under  the 
authority  vested  in  me  by  section  6  of 
Reorganization  Plan  No.  1  of  1953  and 
5  U.S.C.  301, 1  have  delegated  to  the 
Administrative  Law  Judges  (ALJs)  in. 
assigned  to,  or  detailed  to,  the 
Departmental  Appeals  Board  the 
authority  to  conduct  hearings  and  to 
render  decisions  with  respect  to  the 
imposition  of  civil  remedies,  including 
civil  monetary  penalties,  assessments, 
and  exclusions  from  program 
participation.  This  delegation  includes, 
but  is  not  limited  to,  the  authority  to 
administer  oaths  and  affirmations,  to 
subpoena  witnesses  and  documents,  to 
examine  witnesses,  to  exclude  or 
receive  and  give  appropriate  weight  to 
materials  and  testimony  offered  as 
evidence,  to  make  findings  of  fact  and 
conclusions  of  law,  and  to  determine 
the  civil  remedies  to  be  imposed,  which 
determinations  will  be  final  unless 
reviewed  by  a  member  or  members  of 
the  Departmental  Appeals  Board.  This 
delegation  covers  all  civil  monetary 
penalties,  assessments,  and  exclusions 
from  program  participation  delegated  to 
the  Inspector  General  or  the 
Administrator,  Health  Care  Financing 
Administration. 

Further,  I  have  delegated  to  the  Chair 
and  Members  of  the  Departmental 
Appeals  Board  the  authority  to  make 


final  determinations  writh  respect  to  the 
imposition  of  civil  remedies,  including 
civil  monetary  penalties,  assessments, 
and  exclusions  fi'om  program 
participation,  on  review  of,  or  by 
declining  to  review,  decisions  of  the 
Administrative  Law  Judges  relating  to 
these  sections.  This  delegation  covers 
all  civil  monetary  penalties, 
assessments,  and  exclusions  from 
program  participation  delegated  to  the 
Inspector  General  or  the  Administrator, 
Health  Care  Financing  Administration. 

This  delegation  supersedes  the 
previous  delegations  of  June  16, 1988, 
September  30, 1988,  July  26, 1990,  and 
July  24, 1992,  and  with  respect  to  civil 
monetary  penalties  imder  sections 
1819(h).  1846, 1891  (e)  and  (f).  and 
1919(h)  of  the  Social  Security  Act,  and 
353(h)  of  the  Public  Health  Service  Act, 
the  delegation  of  October  13, 1993. 

This  oelegation  is  effective 
immediately. 

Dated:  October  13, 1994. 

Donna  E.  Shalala, 

Secretary. 

(FR  Doc.  94-25943  Filed  10-19-94;  8:45  am) 
BtLUNG  CODE  41S0-4)4-M 


Office  of  Inspector  General;  Health 
Care  Financing  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Notice  is  hereby  given  that  under  the 
authority  vested  in  me  by  section  6  of 
Reorganization  Plan  No.  1  of  1953  and 
5  U.S.C.  301, 1  have  delegated  to  the 
Inspector  General,  with  the  authority  to 
redelegate  and  to  authorize  further 
redelegation,  my  authority  under 
sections  1862(b)(3)(C)  (financial 
incentives  not  to  enroll  in  a  group 
health  plan).  1877(g)(3)  (ownership 
restrictions  for  billing  clinical  lab 
services),  1877(g)(4)  (circumventing 
owmership  restriction  governing  clinical 
labs  and  referring  physicians), 
1882(d)(3)(B)  (selling  or  issuing 
Medicare  supplemental  policy  to 
beneficiary  without  obtaining  a  written 
statement  fi'om  beneficiary  with  regard 
to  Medicaid  status),  1927(b)(3)(B)  (false 
information  on  drug  manufacturer 
survey  fiom  manufacturer/wholesaler/ 
seller),  1927(b)(3)(C)  (provision  of 
untimely  or  false  information  by  drug 
manufacturer  with  rebate  agreement), 
1929(i)(3)  (notifying  home  and 
community-based  care  provider/settings 
of  sun'ey),  and  1867(d)(1)  (dumping  by 
hospital/responsible  physician  of 
patients  needing  emergency  medical 
care)  of  the  Social  Security  Act,  as 
amended  (42  U.S.C.  1395y(b)(3)(C), 
1395nn(g)(3),  1395nn(g)(4). 
1395ss(d)(3)(B),  1396r-7(b)(3)(B). 


1396r-7(b)(3)(C)),  1396t(i)(3),  and 
1395dd(d)(l)),  relating  to  the  imposition 
of  administrative  sanctions,  including 
civil  monetary  penalties,  assessments, 
and  exclusions  fiom  program 
participation. 

Further,  under  the  authority  vested  in 
me  by  section  6  of  Reorganization  Plan 
No.  1  of  1953  and  5  U.S.C.  301, 1  have 
delegated  to  the  Administrator,  Health 
Care  Financing  Administration  with  the 
authority  to  redelegate  and  to  authorize 
further  redelegation,  my  authority  under 
sections  1833(h)(5)(D)  (diagnostic 
clinical  lab  test  assignment  violations). 
1833(i)(6)  (charge  limit  bills  for 
intraocular  lenses  wdth  cataract  surgery). 
1833(l)(5)(B)(ii)  (nurse  anesthetist 
assignment  violations),  1833(p)  (nurse- 
midwife  services  assignment  violations). 
1834(a)(ll)(A)  (failure  to  supply  rented 
DME  without  charge  after  payment 
limit),  1834(b)(5)(C)  (nonparticipating 
physician  radiology  services  limits). 
1842(b)(12)(C)  (physician  assistant 
assignment  violations),  1842(j)(l)(B) 
(nonparticipating  physician  cheuge  "mit 
violations — MAAC),  1842(j)(l)(D)(iv) 
(nonparticipating  physician  charge  limit 
violations — overpriced  procedures), 
1842(k)  (billing  for  assistants  at  cataract 
surgery),  1842(1)(3)  (nonparticipating 
physician  refund  requirement  for 
medically  unnecessary  services). 
1842(m)(3)  (nonparticipating  physician 
violation  of  refund  provision  for  elective 
surgery  and  non-disclosure  of  estimated 
charges),  1842(n)(3)  (physician  charge 
limit  mark-up  violation  for  certain 
purchased  diagnostic  procedures). 
1842(p)(3)(A)  (failing  to  provide 
diagnostic  codes  where  billing  on  non- 
assigned  basis),  and  1842(p)(3)(B) 

(failing  to  provide  diagnostic  codes  after 
notice  by  Secretary  of  obligations)  of  the 
Social  Security  Act,  as  amended,  (42 
U.S.C.  13951(h)(5)(D),  1395l(i)(6). 
1395l(l)(5)(B)(ii).  1395l(p). 
1395m(a)(ll)(A),  1395m(b)(5)(C), 
1395u(b)(12)(C).  1395u(j)(l)(B), 
1395u(j)(l)(D)(iv),  1395u(k).  1395u(l)(3). 
1395u(m)(3).  1395u(n)(3). 
1395u(p)(3)(A).  and  1395u(p)(3)(B)). 
relating  to  the  imposition  of  civil 
monetary  penalties,  assessments,  and 
exclusions  from  program  participation. 

In  addition,  the  Administrator  of  the 
Health  Care  Financing  Administration 
and  the  Inspector  General  (or  their 
delegatees)  may  determine  that  it  would 
be  in  the  interest  of  economy,  efficiency, 
or  effective  coordination  of  activities  to 
have  the  prosecutorial  function  for  any 
civil  monetary  penalty,  assessment,  or 
exclusion  authority  delegated  to  the 
Administrator  exercised  by  thg 
Inspector  General.  In  such  case,  the 
Inspector  General  and  not  the 
Administrator,  shall  have  the  delegated 
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authority  to  exercise  the  prosecutional 
function  with  respect  to  those  civil 
monetary,  jienalty  authorities.  Such 
determination  may  be  made  on  a  case  by 
case  basis  or  with  respect  to  all  cases 
brought  under  a  particular  listed 
authority. 

Excluded  horn  this  delegation  is  the 
authority  to  conduct  hearings,  to  review 
initial  hearing  decisions,  and  to  issue 
regulations. 

The  prior  delegation  of  sections 
1862(b)(3)(C),  1877(g)(3),  1877(g)(4), 
1882(d)(3)(B),  1927(b)(3)(B), 
1927(b)(3)(C),  1929(i)(3)  to  the 
Administrator,  Health  Care  Financing 
Administration  (See  Federal  Register 
Notice  of  Secretary’s  Statement  of 
Organization,  Fimctions  and 
Delegations  of  Authority,  49  FR  35247, 
September  6, 1984)  is  revoked. 

■rhe  previous  delegation  to  the 
Inspector  General  of  October  16, 1987, 
covering  sections  1842(k)  and  1867  is 
revoked.  With  respect  to  sections 
1833(l)(5)(B)(ii),  1842(b)(12)(C), 
1842(j)(l)(B),  1842(1)(3).  and  1842(m)(3), 
the  previous  delegation  to  the  Inspector 
General  of  November  5, 1987,  is 
revoked.  With  respect  to  sections 
1833(h)(5)(D),  1833(i)(6).  1833(p), 
1834(a)(ll)(A),  1834(b)(5)(C), 
1842(j)(l)(D)(iv),  1842(n)(3), 
1842(p)(3)(A).  and  1842(p){3)(B),  the 
previous  delegation  to  the  Inspector 
General  of  September  14, 1988,  is  ' 
revoked. 

This  delegation  is  effective 
immediately. 

Dated:  October  13, 1994. 

Donna  E.  Shalala, 

Secretary. 

(FR  Doc.  94-25942  Filed  10-19-94;  8:45  ami 
BILLING  CODE  41S(M>4-M 


Health  Care  Financing  Administration 

[HSQ-220-N1 

CLIA  Program;  Approval  of  the 
American  Society  for 
Histocompatibility  and 
Immunogenetics  for  the  Specialty  of 
Histocompatibility 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
approval  of  the  American  Society  for 
Histocompatibility  and  Immunogenetics 
(ASHI)  as  an  accrediting  organization 
for  clinical  laboratories  imder  the  CLIA 
program.  We  have  found  that  the 
accreditation  process  of  this 
organization  provides  reasonable 
assurance  that  the  laboratories 


accredited  by  it  meet  the  conditions 
required  by  Federal  law  and  regulations 
for  the  specialty  of  histocompatibility. 
Consequently,  laboratories  that 
voluntarily  become  accredited  by  ASHI 
in  lieu  of  receiving  direct  Federal 
oversight  and  continue  to  meet  ASHI 
requirements  would  meet  the  CLIA 
condition  level  requirements  for  the 
specialty  of  histocompatibility  and 
therefore  are  not  subject  to  routine 
inspection  by  State  survey  agencies  to 
determine  their  compliance  with 
Federal  requirements  for  the  specialty  of 
histocompatibility.  They  are,  however, 
subject  to  validation  and  complaint 
investigation  surveys. 

EFFECTIVE  DATE:  This  notice  is  effective 
for  the  period  October  20, 1994;  through 
October  20,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Hinkel,  (410)  597-5906. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Legislative 
Authority 

On  October  31, 1988,  the  Congress 
enacted  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA),  Public  Law  100-578.  CLIA 
replaced  in  its  entirety  section  353  of 
the  Pubhc  Health  Service  Act  (PHSA), 
as  enacted  by  the  Clinical  Laboratories 
Improvement  Act  of  1967,  Public  Law 
90-174,  and  made  every  laboratory  in 
the  United  States  and  its  territories  that 
tests  human  specimens  for  health 
reasons  subject  to  the  requirements 
established  by  HHS  and  Federal 
regulation  whether  or  not  it  participates 
in  the  Medicare  or  Medicaid  program 
and  whether  or  not  it  tests  specimens  in 
interstate  commerce.  New  section  353 
requires  HHS  to  establish  certification 
requirements  for  any  laboratory  that 
performs  tests  on  human  specimens  and 
to  certify  through  issuance  of  a 
certificate  that  those  laboratories  meet 
the  certificate  requirements  established 
by  HHS. 

Section  6141  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Public  Law 
101-239,  amended  the  Social  Seemity 
Act  (the  Act)  to  require  that  laboratories 
participating  in  the  Mediceire  program 
meet  the  certificate  requirements  of 
section  353  of  the  PHSA.  Subject  to 
specified  exceptions,  laboratories  must 
have  a  current  unrevoked  and 
unsuspended  certificate  to  be  eligible 
for  payment  under  the  Medicare  or 
Medicaid  programs,  or  both. 
Laboratories  that  are  accredited  by  an 
accreditation  organization  approved 
under  section  353  of  the  PHSA 
automatically  are  eligible  for  Medicare 
and  Medicaid  participation  as  long  as 


they  meet  applicable  State 
requirements. 

CDn  February  28, 1992,  we  published 
several  final  rules  in  the  Federal 
Register  (57  FR  7002-7243)  that 
implemented  the  amendments  to 
section  353  of  the  PHSA.  The  technical 
and  scientific  portions  of  these  rules 
were  drafted  with  input  from  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  of  the  Public  Health 
Service  (PHS).  Specifically,  we 
established  regulations  at  42  CFR  p^ 

493  that: 

•  Require  laboratories  to  pay  fees  for 
issuance  of  applicable  certificates  and  to 
fund  activities  that  we  undertake  to 
determine  compliance  with  our 
performance  requirements; 

•  Specify  the  performance 
requirements  that  apply  to  laboratories 
subject  to  CLIA  (some  of  which  were 
amended  by  a  subsequent  January  19, 
1993  rule,  58  FR  5215)  and  list 
requirements  for  laboratories  performing 
certain  limited  testing  to  be  eligible  for 

a  certificate  of  waiver;  and 

•  Set  forth  the  rules  for  the 
enforcement  of  CLIA  requirements  on 
laboratories  that  are  found  not  to  meet 
Federal  requirements. 

On  July  31, 1992,  we  issued 
additional  final  rules  (57  FR  33992), 
under  authority  foimd  in  section 
353(e)(2)  of  the  PHSA,  that  establish 
that  we  may  approve  a  private, 
nonprofit  organization  as  an 
accreditation  organization  for 
laboratories  under  the  CLIA  program  if 
that  organization’s  requirements  for  its 
accredited  laboratories  are  equal  to  or 
more  stringent  than  the  applicable  CLIA 
program  requirements  of  part  493  of  our 
regulations.  Therefore,  a  laboratory 
accredited  by  an  approved  organization 
that  meets  and  continues  to  meet  all  of 
the  accreditation  organization’s 
requirements  would  meet  CLIA 
condition  level  requirements  if  it  were 
inspected  against  CLIA  regulations.  The 
regulations  listed  in  subpart  E  of  part 
493  specify  the  requirements  an 
accreditation  organization  must  meet  in 
order  to  be  approved.  We  may  approve 
an  accreditation  organization  xmder 
§  493.501(d)  of  our  regulations  for  a 
period  not  to  exceed  six  years. 

In  general,  the  accreditation 
organization  must: 

•  Use  inspectors  qualified  to  evaluate 
laboratory  performance  and  agree  to 
inspect  laboratories  with  the  frequency 
determined  by  HHS; 

•  Apply  standards  and  criteria  that 
are  equal  to  or  more  stringent  than  those 
condition  level  requirements 
established  by  HHS  when  taken  as  a 
whole; 


Federal  Register  /  Vol.  59,  No.  202  /  Thursday,  October  20,  1994  /  Notices 


52969 


•  Provide  reasonable  assurance  that 
these  standards  and  criteria  are 
continually  met  by  its  accredited 
laboratories; 

•  Provide  HHS,  within  30  days  of  the 
event,  with  the  name  of  any  laboratory 
that  has  had  its  accreditation  denied, 
suspended,  withdrawn,  limited,  or 
revoked; 

•  Notify  HHS  at  least  30  days  prior  to 
changing  its  standards;  and 

•  If  HHS  withdraws  its  approval, 
notify  its  accredited  laboratories  of  the 
withdrawal  within  10  days  of  the 
withdrawal.  A  laboratory  can  be 
accredited  if  it  meets  the  standards  of  an 
approved  accreditation  body  and 
authorizes  the  accreditation  body  to 
submit  to  HHS  records  and  other 
information  HHS  may  require. 

Along  with  requiring  the 
promulgation  of  criteria  for  approving 
an  accreditation  body  and  for 
withdrawing  such  approval,  CLIA 
requires  HHS  to  perform  an  annual 
evaluation  by  inspecting  a  sufficient 
number  of  laboratories  accredited  by  an 
approved  accreditation  organization,  or 
by  any  other  means  that  HHS 
determines  appropriate.  Under  section 
353(o)  of  the  PHSA,  the  Secretary  may, 
by  agreement,  use  the  services  or 
facilities  of  any  other  Federal,  State  or 
local  pubUc  agency,  or  any  private, 
nonprofit  organization  to  conduct 
inspections  of  laboratories  performing 
testing  on  human  specimens  in  the 
United  States  and  its  territories  for  the 
purpose  of  determining  compliance 
with  CLIA  requirements. 

II.  Approval  of  ASHI  an  Accrediting 

Organization  for  the  Specialty  of 
Histocompatibility 

In  this  notice,  we  approve  ASHI  as  an 
organization  that  may  accredit 
laboratories  for  purposes  of  establishing 
their  compliance  with  CLIA 
requirements  for  the  specialty  of 
histocompatibility.  HCFA,  with  the 
assistance  of  CDC,  has  examined  the 
ASHI  application  and  all  subsequent 
submissions  against  the  requirements 
under  subpart  E  of  part  493  that  an 
accreditation  organization  must  meet  in 
order  to  be  granted  approved  status 
under  CLIA.  We  have  determined  that 
ASHI  requirements  are  equivalent  to  the 
applicable  CLIA  requirements  for  the 
specialty  of  histocompatibility  as  of 
October  20, 1994,  and  grant  ASHI 
approval  as  an  accreditation 
organization  under  this  subpart  through 
October  20, 2000,  for  the  specialty  of 
histocompatibility. 

As  a  result  of  this  determination,  any 
laboratory  that  is  accredited  by  ASHI 
during  this  time  period  for  the  specialty 
of  histocompatibility  meets  the  CLIA 


requirements  for  laboratories  found  in 
part  493  of  OUT  regulations  and, 
therefore,  is  not  subject  to  routine 
inspection  by  a  State  survey  agency  to 
determine  its  compliance  with  CUA 
requirements  for  histocompatibility.  The 
accredited  laboratory,  however,  is 
subject  to  validation  and  complaint 
investigation  surveys  performed  by 
HCFA,  or  by  any  ofoer  Federal  or  State 
or  local  public  agency  or  nonprofit 
private  organization  that  acts  in 
conformance  to  an  agreement  for  this 
purpose  with  the  Secretary.  The 
laboratory  remains  subject  to  routine 
inspections  by  a  State  survey  agency  or 
an  agent  of  HCFA  to  determine  its 
compliance  with  CLIA  requirements  for 
any  human  specimen  testing  performed 
in  any  specialty  other  than  die  specialty 
of  histocompatibility. 

III.  Evaluation  of  ASHI 

The  following  describes  the  process 
we  used  to  determine  whether  ASHI,  as 
a  private,  nonprofit  organization, 
provides  reasonable  assurance  that 
those  laboratories  it  accredits  will  meet 
the  applicable  requirements  of  the 
Federal  law  and  regulations. 

A.  Requirements  for  Approving  an 
Accreditation  Organization  Under  CUA 

To  determine  whether  we  should 
grant  approved  status  to  ASHI  as  a 
private,  nonprofit  organization  for 
accrediting  laboratories  imder  CLIA  for 
testing  of  human  specimens  in  the 
specialty  of  histocompatibility  as  it 
requested,  we  conducted  a  detailed  and 
in-depth  comparison  of  ASHI’s 
requirements  for  its  laboratories  to  those 
of  CLIA  and  evaluated  whether  ASHI’s 
standards  are  at  least  as  stringent  as  the 
requirements  of  42  CFR  part  493  when 
taken  as  a  whole.  In  summary,  we 
evaluated  whether  ASHI: 

•  Provides  reasonable  assurance  to  us 
that  it  requires  the  laboratories  it 
accredits  to  meet  requirements  that  are 
equal  to  or  more  stringent  than  the  CLIA 
condition  level  requirements  (for 
histocompatibility)  and  would, 
therefore,  meet  the  condition  level 
requirements  of  CLIA  if  those 
laboratories  had  not  been  granted 
deemed  status  and  had  been  inspected 
against  condition  level  requirements; 
and 

•  Meets  the  requirements  of 

§  493.506,  which  specifies  the  Federal 
review  and  approval  requirements  of 
private,  nonprofit  accreditation 
organizations. 

As  specified  in  our  regulations  at 
§  493.506,  our  review  of  a  private, 
nonprofit  accreditation  organization 
seeking  approved  status  under  CLIA 


includes,  but  is  not  limited  to,  an 
evaluation  of: 

•  Whether  the  organization's 
requirements  for  its  accredited 
laboratories  are  equal  to  or  more 
stringent  than  the  condition  level 
requirements  of  the  CLIA  regulations; 

•  The  organization’s  inspection 
process  to  determine: 

— ^The  composition  of  the  inspection 
teams,  qualifications  of  the  inspectors, 
and  the  ability  of  the  organization  to 
provide  continuing  education  and 
training  to  all  of  its  inspectors; 

— ^The  comparability  of  the 
organization’s  full  inspection  and 
complaint  inspection  requirements  to 
ours,  including  but  not  limited  to 
inspection  frequency,  and  the  ability 
to  investigate  and  respond  to 
complaints  against  its  accredited 
laboratories; 

— ^The  organization’s  procedures  for 
monitoring  laboratories  that  it  has 
found  to  be  out  of  compliance  with  its 
requirements; 

— ^The  ability  of  tiie  organization  to 
provide  us  with  electronic  data  and 
reports  that  are  necessary  for  effective 
validation  and  assessment  of  the 
organization’s  inspection  process; 

— ^The  ability  of  the  organization  to 
provide  us  with  electronic  data 
related  to  the  adverse  actions 
resulting  fi’om  imsuccessful 
proficiency  testing  (PT)  participation 
in  HHS  approved  PT  programs,  as 
well  as  data  related  to  the  PT  failures, 
within  30  days  of  the  initiation  of  the 
action; 

— ^The  ability  of  the  organization  to 
provide  us  with  electronic  data  for  all 
its  accredited  laboratories  and  the 
areas  of  testing; 

— ^The  adequacy  of  nmnbers  of  staff  and 
other  resources;  and 
— ^The  organization’s  ability  to  provide 
adequate  funding  for  performing  the 
required  inspections;  and 
^  The  organization’s  agreement  with 
us  that  requires  it  to: 

— Notify  us  of  any  laboratory  that  has 
had  its  accreditation  denied,  limited, 
suspended,  withdrawn,  or  revoked  by 
the  accreditation  organization,  or  that 
has  had  any  other  adverse  action 
taken  against  it  by  the  accreditation 
organization  within  30  days  of  the 
action  taken; 

— Notify  us  within  10  days  of  a, 
deficiency  identified  in  an  accredited 
laboratory  where  the  deficiency  poses 
an  imme^ate  jeopardy  to  the 
laboratory’s  patients  or  a  hazard  to  the 
general  public; 

— ^Notify  us  of  all  newly  accredited 
laboratories  within  30  days; 

— Notify  each  laboratory  accredited  by 
the  organization  within  10  days  of  our 
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withdrawal  of  recognition  of  the 
organization’s  deeming  authority; 

— Provide  us  with  inspection  schedules, 
as  requested,  for  the  purpose  of 
conducting  onsite  validation 
inspections; 

— Provide  us,  the  State  survey  agency  or 
other  HCFA  agent  with  any  facility- 
specific  data  that  includes,  but  is  not 
limited  to,  PT  results  that  constitute 
unsuccessful  participation  in  an 
approved  PT  program  and  notification 
of  the  adverse  actions  or  corrective 
actions  imposed  by  the  accreditation 
organization  as  a  result  of 
unsuccessful  PT  participation; 

— Provide  us  with  written  notification  at 
least  30  days  in  advance  of  the 
effective  date  of  any  proposed 
changes  in  its  requirements;  and 
— Make  available,  on  a  reasonable  basis, 
any  laboratory’s  PT  reaults  upon  the 
request  by  any  person,  with  such 
explanatory  information  needed  to 
assist  in  the  interpretation  of  the 
results. 

Laboratories  that  are  accredited  by  an 
accreditation  organization  must: 

•  Authorize  the  organization  to 
release  to  HCFA  all  records  and 
information  required  by  HCFA  as 
required  at  §  493.501; 

•  Permit  inspections  as  required  by 
the  CLIA  regulations  at  42  CFR  part  493, 
subpart  Q; 

•  Obtain  a  certificate  of  accreditation 
as  required  by  §  493.61;  and 

•  Pay  the  applicable  fees  as  required 
by  §§493.638  and  493.645. 

B.  Evaluation  of  ASHI  as  an 
Accreditation  Organization  Under  CUA 

ASHI  has  formally  applied  for 
approval  as  an  accreditation 
organization  imder  CLIA.  We  have 
evaluated  the  ASHI  application  to 
determine  equivalency  with  our 
implementing  and  enforcement 
regulations,  and  the  deeming/exemption 
requirements  of  the  CLIA  rules.  We  ||so 
verified  the  organization’s  assurance 
that  it  requires  the  laboratories  it 
accredits  to  be,  and  that  the  organization 
is,  in  compliance  with  the  following 
subparts  of  42  CFR  part  493  as 
explained  below: 

Subpart  E — Accreditation  by  a  Private, 
Nonprofit  Accreditation  Organization  or 
Exemption  Under  an  Approved  State 
Laboratory  Program 

ASHI  has  submitted,  for  the  specialty 
of  histocompatibility,  a  comparison  of 
individual  accreditation  and  condition 
level  requirements,  a  description  of  its 
inspection  process,  PT  monitoring 
process,  and  its  data  management  and 
analysis  system,  a  listing  of  the  size, 
composition,  education  and  experience 


of  its  inspection  teams,  its  investigative 
and  complaint  response  procedures,  its 
notification  agreements  with  HCFA,  its 
removal  or  withdrawal  of  laboratory 
accreditation  procedures,  its  current  list 
of  accredited  laboratories,  and  its 
announced  and  unannoimced 
inspection  process.  We  have  determined 
that  ASHI  has  complied  with  the 
general  requirements  under  §  493.501, 
the  applicable  parts  of  §  493.506,  and 
the  CLIA  requirements  for  approval  as 
an  accreditation  organization  under 
various  subparts  of  part  493. 

Subpart  H — Participation  in  Proficiency 
Testing  for  Laboratories  Performing 
Tests  of  Moderate  or  High  Complexity, 
or  Both 

ASHI’s  requirements  for  PT  eu'e  more 
stringent  than  those  of  CLIA.  All  of 
ASHI’s  accredited  laboratories  are 
required  to  participate  in  a  cell 
exchange  or  PT  program  for  all  tests. 
CLIA,  however,  does  not  require 
laboratories  that  perform 
histocompatibility  testing  to  participate 
in  an  HHS-approved  PT  program.  We 
have  determined  that  ASHI  currently 
imposes,  and  will  continue  to  impose, 
action  upon  its  accredited  laboratories 
that  are  unsuccessful  in  a  cell  exchange 
or  PT  performance. 

Subpart  J — ^Patient  Test  Management  for 
Moderate  or  High  Complexity  Testing, 
or  Both 

ASHI  has  revised  its  requirements  to 
equal  the  CLIA  requirements  at 
§§493.1101  through  493.1111  on  an 
overall  basis.  We  have  determined  that 
ASHl’s  requirements  are  more  stringent 
in  that  they  require  the  laboratory  to 
obtain  written  authorization  within  30 
days  for  verbal  orders  on  all  referral 
testing,  whereas  CLIA  requires  the 
laboratory  to  maintain  documentation  of 
efforts  made  to  obtain  written 
authorization  within  30  days  of  the  oral 
request.  Also,  the  test  requisition  or  its 
equivalent  must  include  the  date  and 
time  a  specimen  is  collected,  and  the 
source  of  the  specimen. 

Subpart  K — Quality  Control  for  Tests  of 
Moderate  or  High  Complexity,  or  Both 

The  quality  control  (QC)  requirements 
of  ASHI  have  been  evaluated  against  the 
high  complexity  requirements  of  the 
CLIA  regulations,  as  ASHI  has 
determined  that  it  will  treat  all  testing 
as  high  complexity.  We  have 
determined  that  ASHI’s  requirements, 
when  taken  as  a  whole,  are  equal  to  or 
more  stringent  than  the  CLIA 
requirements.  The  specific  areas  of  QC 
that  are  more  stringent  are* 


'  •  Procedures  are  signed,  approved 
and  dated  by  the  laboratory  director 
annually; 

•  Files  for  all  internal  and  external 
quality  control  must  be  permanent; 

•  Compliance  with  all  Federal,  State 
and  local  laws  regarding  employee 
health  and  safety; 

•  Standards  for  parentage  testing; 

•  Standards  specifically  addressing 
nucleic  acid  analysis  (applicable  to 
major  histocompatibility  complex 
(MHC)  testing);  and 

•  Standards  specific  for  flow 
cytometry  (applicable  to  MHC  testing 
and  lymphocyte  phenotyping  as  applied 
to  transplants). 

Subpart  M — Personnel  for  Moderate  emd 
High  Complexity  Testing 

We  have  determined  that  ASHI’s 
personnel  requirements,  when  taken  as 
a  whole,  are  equal  to  or  more  stringent 
than  the  CLIA  requirements.  ASHI  has 
adopted  the  director,  technical 
supervisor  and  clinical  consultant 
requirements  and  will  recognize  all 
boards  that  are  approved  by  HHS  as 
means  to  meet  these  requirements. 

ASHI  requires  that  the  laboratory 
director  must  be  available  on  site 
commensurate  with  workload,  which  is 
more  stringent  than  CLIA. 

Subpart  P — Quality  Assurance  for 
Moderate  or  High  Complexity  Testing, 
or  Both 

We  have  determined  that  ASHI’s 
requirements  are  equal  to  the  CLIA 
requirements  of  this  subpart.  ASHI  has 
edited,  rewritten,  and  amplified  its 
checklist  requirements  on  quality 
assurance  to  equate  to  the  CLIA 
regulation  requirements. 

Subpart  Q — Inspections 

ASHI  has  made  revisions  to  the 
frequency  of  its  onsite  inspection 
process  to  a  biennial  basis,  to  equate  to 
the  applicable  CLIA  requirements  at 
§  493.1777.  Therefore,  we  have 
determined  that  ASHI’s  requirements 
are  at  least  equal  to  the  requirements  of 
this  subpart.  The  specific  areas  of  the 
inspection  process  that  are  more 
stringent  are: 

•  ASHI  inspectors  provide  onsite 
proficiency  testing  samples  to  be 
processed  during  the  inspection;  and 

•  ASHI  requires  submission  of  a  self- 
evaluation  inspection  for  the 
intervening  year,  with  an  onsite 
inspection,  if  indicated. 

Subpart  R — Enforcement  Procedures  for 
Laboratories 

ASHI  meets  the  requirements  of 
subpart  R  to  the  extent  it  applies  to 
accreditation  organizations.  ASHI  policy 
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stipulates  the  action  taken  when  ASHI 
accredited  laboratories  do  not  comply 
with  its  mandatory  standards.  When 
appropriate,  ASHI  will  deny 
accreditation  to  a  laboratory  and  report 
the  denial  to  us  within  30  days.  ASHI 
also  offers  an  appeals  process  for 
laboratories  that  have  had  a  notification 
of  denial  of  ASHI  accreditation. 

Some  specific  actions  ASHI  takes  in 
response  to  non-compliance  or  violation 
of  mandatory  standards  include: 

•  When  an  ASHI  laboratory  fails  to 
maintain  satisfactory  performance  in  a 
cell  exchange  or  PT  program,  the 
laboratory  must  either  (a)  successfully 
participate  in  two  consecutive  PT  events 
(enhanced  PT),  submit  to  a  reinspection 
and  provide  documentation  of 
corrective  actions;  or  (b)  cease  testing. 
This  action  is  more  stringent  than  the 
actions  that  we  may  take  under  subpart 
R.  CLIA  requires  only  the  evaluation  of 
a  cell  exchange  program  at  the  time  of 
inspection.  CLLA  does  not  require  PT  for 
the  specialty  of  histocompatibility.* 
Therefore,  no  enhanced  PT,  nor 
cessation  of  testing  due  to  unsatisfactory 
performance  is  required;  and 

•  When  ASHI  determines  that  a 
serious  risk  of  harm  (immediate 
jeopardy)  situation  exists  in  a  ASHI- 
accredited  laboratory,  the  laboratory 
must  cease  testing  and  immediately 
correct  the  problem  that  poses  the  risk. 
Failure  to  do  so  will  result  in  a 
revocation  of  accreditation.  This  action 
is  similar  to  our  action  for  immediate 
jeopardy. 

We  have  determined  that  ASHI’s 
laboratory  enforcement  and  appeal 
policies  are  essentially  equivalent  to  the 
requirements  of  this  subpart  as  they 
apply  to  accreditation  organizations. 

rV.  Federal  Validation  Inspections  and 
Continuing  Oversight 

We  may  conduct  Federal  vahdation 
inspections  of  ASHI  accredited 
laboratories,  as  specified  in  §493.507, 
on  a  representative  sample  basis  or  in 
'  response  to  allegations  of 
noncompliance  (called  complaint 
inspections).  The  outcome  of  those 
validation  inspections,  performed  by  us, 
the  State  survey  agency,  or  a  HCFA 
agent,  will  be  our  principal  means  for 
verifying  that  the  laboratories  accredited 
by  ASHI  remain  in  compliance  with 
CLIA  requirements.  This  Federal 
monitoring  is  an  on-going  process. 

V.  Removal  of  Approval  as  an 
Accrediting  Organization 

Our  regulations  at  §  493.511  provide 
that  we  may  remove  the  approval  of  an 
accreditation  organization,  such  as  that 
of  ASHI,  prior  to  the  end  of  the  effective 
date  of  approval.  If  validation 


inspection  outcomes  and  the 
comparabilify  or  validation  review 
produce  findings  as  described  at 
§  493.509(a),  we  will  conduct  a  review 
of  an  accreditation  organization’s 
program.  We  also  conduct  a  review 
when  the  validation  review  findings, 
irrespective  of  the  rate  of  disparity  (as 
defined  in  §  493.2),  indicate  systemic 
problems  in  the  organization’s  processes 
that  provide  evidence  that  the 
organization’s  requirements,  taken  as  a 
whole,  are  no  longer  eqviivalent  to  the 
CLIA  requirements,  taken  as  a  whole. 

If  we  determine  that  ASHI  has  failed 
in  practice  to  enforce  its  standards,  or 
systemic  problems  exist  in  its 
inspection  process,  we  may  give  it  a 
probationary  period,  not  to  exceed  one 
year,  to  allow  ASHI  to  conform  its 
inspection  or  enforcement  procedures  to 
the  CLLA  requirements.  Based  on  an 
evaluation  of  any  of  the  items  stipulated 
at  §  493.511(d),  we  will  make  a 
determination  as  to  whether  or  not 
ASHI  retains  its  approved  status  as  an 
accreditation  organization  under  CLIA. 

If  we  deny  approved  status,  ASHI  may 
resubmit  its  application  when  it  has 
revised  its  program  to  address  the 
rationale'for  the  denial,  demonstrated 
that  it  can  reasonably  assure  that  its 
accredited  laboratories  meet  CLLA 
condition  level  requirements,  and 
resubmits  its  application  for  approval  as 
an  accreditation  organization  in  its 
entirety.  If,  however,  ASHI  requests 
reconsideration  of  an  adverse 
determination  in  accordance  with 
subpart  D  of  part  488  of  our  regulations, 
it  may  not  submit  a  new  application 
until  a  final  reconsideration 
determination  is  issued. 

Should  circumstances  result  in  ASHI 
having  its  approval  withdrawn,  we  will 
publish  a  notice  in  the  Federal  Register 
explaining  the  basis  for  removing  its 
approval. 

OMB  Review 

This  notice  was  reviewed  by  the 
Office  of  Management  and  Budget. 

Authority:  Section  353  of  the  Public  Health 
Service  Act  (42  U.S.C.  263a]. 

Dated:  August  16, 1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

IFR  Doc.  94-25987  Filed  10-19-94;  8:45  am) 
BILLING  CODE  4120-01-P 


[OPL-O02-N] 

Medicare  Program;  Request  for 
Nominations  for  M^bers  for  the 
Practicing  Physicians  Advisory 
Council 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice. 

.SUMMARY:  In  accordance  with  section 
1868(a)  of  the  Social  Security  Act.  this 
notice  requests  nominations  from 
medical  organizations  representing 
physicians  for  individuals  to  serve  on 
the  Practicing  Physicians  Advisory 
Council.  Four  vacancies  will  occur  on 
February  28, 1995. 

DATES:  Nominations  from  medical 
organizations  will  be  considered  if  we 
receive  them  at  the  appropriate  address, 
as  provided  below,  no  later  than  5  p.m. 
on  December  19, 1994. 

ADDRESSES:  You  may  mail  or  deliver 
nominations  for  membership  to  the 
following  address:  Health  Care 
Financing  Administration,  Office  of  the 
Administrator,  Attention:  Martha 
DiSario,  Room  314-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  DiSario,  Executive  Director, 
Practicing  Physicians  Advisory  Council. 
(202) 690-7874. 

SUPPLEMENTARY  INFORMATION:  Section 
4112  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  ’90) 
(Public  Law  101-508).  enacted  on 
November  5, 1990,  added  a  new  section 
1868  to  the  Social  Security  Act  (the 
Act),  which  estabhshed  the  Practicing 
Physicians  Advisory  Council  (the 
Council).  The  Council  advises  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  on 
proposed  regulations  and  manual 
issuances  related  to  physicians’ 
services.  An  advisory  committee  created 
by  the  Congress,  such  as  this  one,  is 
subject  to  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  and,  sinc«  this  committee  advises  the 
Secretary,  it  is  also  subject  to  our 
regulations  in  45  CFR  Part  11 — 
Committee  Management. 

Section  1868(a)  of  the  Act  provides 
that  the  Council  must  consist  of  15 
physicians,  each  of  whom  must  have 
submitted  at  least  250  claims  for 
physicians’  services  under  Medicare  in 
the  previous  year.  At  least  11  Council 
members  must  be  physicians  as  defined 
in  section  1861  (r)(l)  of  the  Act,  that  is. 
State-licensed  physicians  of  medicine  or 
osteopathy.  The  other  four  Council 
members  may  include  dentists, 
podiatrists,  optometrists,  and 
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chiropractors.  The  Council  must  include 
both  participating  and  nonparticipating 
physicians,  and  physicieins  practicing  in 
rural  and  underserved  urban  areas. 

In  addition,  section  1868(a)  of  the  Act 
provides  that  nominations  to  the 
Secretary  for  Council  membership  must 
be  made  by  medical  organizations 
representing  physicians.  This  is  an 
invitation  to  all  medical  organizations 
representing  physicians  to  submit 
nominees  for  membership  on  the 
Coimcil.  Current  members  whose  terms 
expire  in  1995  will  be  considered  for 
reappointment.  Final  selection  from 
among  qualified  candidates  for  each 
vacancy  will  be  determined  by  the 
expertise  required  to  meet  specific 
agency  needs  and  in  a  manner  to  ensure 
appropriate  balance  of  membership. 
From  these  nominations,  the  Secretary 
will  appoint  the  members  of  the 
Council.  Each  nomination  must  state 
that  the  nominee  has  expressed  a 
willingness  to  serve  as  a  Council 
member  and  has  provided  a  short 
resume  or  description  of  the  nominee’s 
experience.  To  permit  evaluation  of 
possible  sources  of  conflict  of  interest, 
potential  candidates  will  be  asked  to 
provide  detailed  information  concerning 
financial  holdings,  consultant  positions, 
research  grants,  and  contracts. 

Section  1868(b)  of  the  Act  provides 
that  the  Coimcil  meet  once  each 
calendar  quarter,  as  requested  by  the 
Secretary,  to  discuss  proposed  changes 
in  regulations  and  manual  issuances 
that  relate  to  physicians’  services. 

Section  1868(c)  of  the  Act  provides 
for  payment  of  expenses  and  a  per  diem 
allowance  for  Council  members  at  a  rate 
equal  to  payment  provided  to  members 
of  other  advisory  committees.  In 
addition  to  making  these  payments,  the 
Department  of  Health  and  Human 
Services  provides  management  and 
support  services  to  the  Council. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C.  1395ee):  5  U.S.C.  App.  2;  and  45  CFR 
Part  11) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  October  14, 1994. 

Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  94-25988  Filed  10-19-94;  8:45  am] 
BILUNO  CODC  4120-01-P 


National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 

Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 

Date:  October  19-21, 1994. 

Time:  October  19 — 8:30  am  to  5:00  pm; 
October  20 — 8:30  am  to  5:00  pm;  October 
21 — 8:30  am  to  adjournment. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maiy'land. 

Contact  Person:  Craig  A.  Jordan,  Ph.D., 
Scientific  Review  Administrator,  NIDCD/ 
DEA/SRB,  Executive  Plaza  South,  Room 
400C,  Bethesda,  Maryland  20892,  301-496- 
8683. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

Due  to  an  administrative  error,  this  Federal 
Register  notice  is  being  published  less  than 
15  days  before  the  meeting  date. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  October  17, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-26094  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  414<M)1-M 


National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
an  Ad  Hoc  Subcommittee  of  the 
Extramural  Science  Advisory  Board, 
National  Institute  on  Drug  Abuse  on 
October  27-28, 1994,  from  9  a.m.  to  5 
p.m.  at  the  Holiday  Inn  Crowne  Plaza, 
1750  Rockville  Pike,  Rockville, 
Maryland  20857. 

The  Ad  Hoc  Subcommittee  will 
discuss  NIDA’s  program  areas  and 
extramural  programs.  This  meeting  will 
be  open  to  the  public,  however, 
attendance  by  the  public  will  be  limited 
to  space  available. 

A  summary  of  the  meeting  and  a 
roster  of  members  may  be  obtained  from 
Ms.  Camilla  L.  Holland,  NIDA 


Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  Room  10—42,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Ms.  Jacqueline  P. 
Downing,  Room  lOA-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301/443-1056). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

Dated:  October  14, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-26093  Filed  10-19-94;  8:45  am] 
BILUNO  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  IRG  Review  of  Program 
Project  Grants  (POl)  (Conference  Call). 

Date:  October  27, 1994. 

Time:  1:00  p.m. 

Place:  5333  Westbard  Avenue,  Room  555, 
Bethesda,  Maryland. 

Contact  Person:  Deborah  P.  Beebe,  Ph.D., 
5333  Westbard  Avenue,  Room  555,  Bethesda, 
Maryland  20892,  (301)  594-7418. 

Purpose/Agenda:  To  review  and  evaluate 
grant  application(s). 

Name  of  SEP:  Angiogenesis  in  Breast 
Cancer. 

Date:  November  28-29, 1994. 

Time:  7:30  p.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  Lynn  Amende,  Ph.D.,  5333 
Westbard  Avenue,  Room  5A10,  Bethesda, 
Maryland  20892,  (301)  594-7480. 

Purpose/Agenda:  To  review  and  evaluate 
grant  application(s). 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
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difficulty  of  coordinating  the  attendance  of 
members  because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated;  October  17, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc  94-26092  Filed  10-19-94;  8:45  am) 
BILLING  COOC  4140-01-M 


Office  of  Inspector  General 
Program  Exclusions:  September  1994 

agency:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  September  1994, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subject  city,  state 

Effective 

date 

Program-Related  Convictions 
Ahmed,  Khalid  Hassan,  Eliza¬ 
beth,  NJ . 

10/10/94 

Bishop,  Richard  S,  Hawthorne, 
NV  . . 

10/10/94 

Brown,  Clyde  D,  Cincinnati,  OH 

10/10/94 

Campbell,  James  H,  York,  SC  . 

10/06/94 

Curry,  Marianne,  Seguin,  TX  .... 

10/10/94 

Davis,  Robert  Charles,  Safford, 
AZ . 

10/10/94 

Hansen,  Norris  D  JR,  Roslyn, 
NY  . 

10/10/94 

Hardy,  Rena  Mae,  Houston,  TX 

10/06/94 

Hengesbach,  Janice,  Lansing, 
Ml  . 

10/06/94 

Hirsch,  Nel  R,  Moline,  IL  . 

.  10/03/94 

Hogue,  Syed  E,  Bronx,  NY  ......  i 

10/10/94 

Subject  city,  state 

Effective 

date 

Hoizwarth,  William  G,  Louis¬ 
ville,  OH  . . 

10/06/94 

Iriele,  Donatus,  Decatur,  GA  .... 

10/06/94 

Kalmanowitz,  Stewart,  Baldwin. 
NY  . 

10/10/94 

Lanza,  Toni,  Miami,  FL . 

09/29/94 

Lewis,  Paul  W  JR,  Bradenton, 
Ft  . 

10/06/94 

Mash,  Asad  M,  Chesterfield. 
VA  . 

10/06/94 

Miller,  Roberta  Englehart,  Alvin, 
TX  . 

10/06/94 

Mohamed,  Hashim  Hassan,  Ft 
Dix.NJ  . 

10/10/94 

Oeur,  Sovarm,  Norwalk,  CA . 

10/10/94 

Otero,  Jacqueline,  Bronx,  NY  ... 

10/10/94 

Perez,  Jose  Carlos, 

Moorehaven,  FL . 

10/06/94 

Reddy,  Subha,  Troy,  Ml  . 

10/06/94 

Reyes,  Emma,  Walnut,  CA  . 

10/10/94 

Sanchez,  Eugenio,  Miami,  FL  .. 

10/06/94 

Scozzaro,  Philip,  West  Seneca, 
NY  . 

07/27/94 

Sneed,  Norma  L,  Checotah, 
OK . 

10/06/94 

Wahaj,  Mohammad,  Metarie, 
LA . 

10/10/94 

Whiteus,  Breryja,  Detroit,  Mi  .... 

10/06/94 

Williams,  Tina  ^^e,  Marshall, 
TX  . 

10/06/94 

Worserxxoft,  Arthur  Dean,  Po¬ 
land.  OH . 

10/06/94 

Patient  Abuse/Neglect 
Convictions 

Balos,  Lee,  Smyrna,  GA . 

10/10/94 

Batiste,  Marvin,  Lacombe.  LA  .. 

10/06/94 

Beckman,  Janet  Ann  Arbor,  Ml 

10/06/94 

Bethel.  WUliam,  Newport,  AR  ... 

10/06/94 

Blount  Jeanna,  Dayton,  OH  .... 

10/1  om 

Burch,  Corene  Smith,  Salis¬ 
bury,  NC . 

10/06/94 

Croom,  Marie,  Ellisville,  MS  . 

10/06/94 

Dennehy,  Susan,  Thousand 
Palms,  CA . . 

10/10/94 

Dezwaan,  Kathina  R,  Portland, 
Ml  . . 

10/06/94 

French,  Kane  M,  Littleton,  CO  . 

10/10/94 

GMS  Management,  Inc,  Phila¬ 
delphia,  PA . 

10/06/94 

Hicks.  Keith,  Detroit,  Ml . 

10/06/94 

Hicks,  Edna  M,  Malvern,  AR  .... 

10/10/94 

ikiliagwu,  Brenda,  Little  Rock, 

AR  . 

10/10/94 

Jackson,  Betty,  Dayton,  OH  . 

10/10/94 

Mathew,  Annamma,  Yonkers, 
NY  . 

10/10/94 

Meadows,  Bobbie  Jean,  Spen¬ 
cer,  OK . 

10/06/94 

Mendez,  Lori  A,  Sloan,  NY . 

10/10/94 

Noel.  Coleen,  Vacherie,  LA . 

10/06/94 

Patterson,  Terrylan,  LaPiace, 
LA . 

10/06/94 

Peter,  Nancy  Jean,  Las  Vegas, 
NV  . . . 

10/10/94 

Phillips,  Pinkie,  Detroit,  Ml  . 

10/06m 

Reeder,  Jean.  Nashville,  AR  .... 

10/10/94 

Shane.  Michael  T,  Imogene,  lA 

10/06/94 

Shapiro,  Richard  J,  Ann  Arbor, 
Ml  . 

10/06/94 

Simpson,  Ivra,  Canton,  MS  . 

10/06/94 

Talt^  Barbara  J,  Newton,  lA  .. 

10/06/94 

Walts,  Max,  BakJwinsville,  NY  .. 

10/10/94 

Subject  city,  state 


Whitaker,  Pamela  M,  Shreve¬ 
port,  LA  . . . 

Conviction  for  Heaith  Care 
Fraud 

Henderson,  Linda  Christie, 

Seima,  AL  . 

McDuffie,  Malcolm  Henry, 

Greensboro,  NC . 

NasraHah,  NacKm,  St  Louis,  MO 
Shreim,  Alex  R,  Columbia,  MO 

Vives,  Linda,  Flushing,  NY . 

Controlled  Substance 
Convictions 

Bade,^  Bruce,  Clark,  MO  . 

Cohen,  Melvin  W,  Brooklyn,  NY 
Hayne,  Debra  A,  Mukwonago, 

Wl . 

Saldana,  Idel  J,  Punxsutawney, 

PA  . . 

Zambito,  Francis  Joseph,  Man¬ 
hattan  Beach,  CA . 

License  Revocation/ 
Suspension 

Aguilar,  Dolores,  Los  Angeles, 

CA  . 

Applebaum,  Stanley  F,  Hous¬ 
ton,  TX  . . . 

Arora,  Vasu  D,  Grundy,  VA . 

Bartucci,  Richard  D, 

Williamstown,  NJ . 

Brady,  Patrick  T,  Fort  Madison, 

lA . 

Buszek,  Robert  F,  Hamtramck, 

Ml  . 

Caltrider,  Robert  S,  Glen 

Bumie,  MD . 

Carter,  Russell  H,  Norfolk,  VA  . 
Collins,  Walter  V,  Bedford,  MA 
De  Quevedo,  Ana  J  Garcia, 

Houston,  TX . 

Ecoff,  Arthur,  Denver,  Co . 

Elder,  Kathleen,  Altoona,  PA  .... 
Frantz,  Heidi  M,  Martinez,  CA  .. 
Fuentes,  Michael  A,  Pittsburgh, 

PA  . . . 

Greer,  Barbara  E,  Kansas  City, 

MO  . 

Jones,  Rosiamae,  Reading,  PA 
Koepke,  Ber^amin  Frederick, 

Bridgeport  AL . 

Maloney,  Calvin  G,  National 

City,  CA . 

Manthey,  Robert  A,  LirKX)in,  NE 
Marshall,  Windel  B,  Tyler,  TX  .. 
McPherson,  Warren  G, 

Bement  IL . 

Merchant,  Ralph  P, 

Shippensburg,  PA . 

Patterson,  Stanley  D,  Fulton,  IL 
Rico-Perez,  Manuel,  Coral  Ga¬ 
bles,  FL  . 

Schmidt  James  Lee,  Harris- 

ville,  WV . 

Sheehan,  Jerome  A,  Brainerd, 

MN . 

Weber,  Calvin  A,  Glenwood,  lA 

Federal/State  Exclusion/ 
Suspension 

Bono,  Stephen  R,  Kiltanning, 
PA  . 


Effective 

date 


10/06/94 


10/06, '94 

10/10/94 

10/06/94 

10/06/94 

10/10/94 


10/06/94 

10/10/94 

10/06/94 

10rt)6/94 

10/10/94 


10/10/94 

10/06/94 

10/16/94 

10/10/94 

10/06/94 

10/06/94 

10/06/94 

10/06/94 

10/10/94 

10/10/94 

10/10/94 

10/06/94 

10/10/94 

10/10/94 

10/06/94 

10/06/94 

10/10/94 

10/10/94 

10/10/94 

10/06/94 

10/10/94 

10/06/94 

10/10/94 

10/10/94 

10/06«4 

10/10/94 

10/06/94 


10/10/94 
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Subject  city,  state 

Effective 

date 

Entities  Owned/Controlled  by 
Excluded 

Checotah  Medical  Clinic, 
Checotah,  OK  . 

10/06/94 

Columbia  Drugs,  Decatur,  GA  .. 

10/06/94 

Plaza  Discount  Drugs,  Atlanta, 
OJA  .  , . 

10/06/94 

Save  Rx  Discount  Pharmacy, 
Bradenton,  FL  . - . 

10/06/94 

Default  on  Heal  Loan 
Applegate,  Kirk  A,  Salt  Lake 
City,  UT . 

10/10/94 

Barksdale,  Gregory  A,  Philadel¬ 
phia,  PA  . . . 

10/06/94 

BroadwelFDrew,  Teri  A, 

Carroitton,  TX . . . 

10/06/94 

Caruso,  Edmund  M, 

Branchburg,  NJ . 

10/10/94 

Chapman,  Robert  David  III, 
Houston,  TX . 

10/06/94 

Chorbajian,  James  P,  Bowie, 
MD  ,  . 

10/06/94 

Cotter,  Paul  B,  Waltham,  MA  ... 

10/10/94 

Ebling,  Dale  E,  West  Palm 
Beach,  FL . 

10/06/94 

Francis,  Vincent  J,  East  Mead¬ 
ow,  NY  . 

10/10/94 

Glenn,  Michael  Craig,  El  Paso, 
TX . 

10/06/94 

Harsh,  Karen  L,  Morristown,  TN 

10rt)6/94 

Meunier,  Edward  J,  Gulf 
Breeze,  FL  . 

10/06/94 

Pope,  Lance  W,  Falrtxjuth,  MA 

10/10/94 

Rosenberg,  Robert, 

Farmingdale,  NY . 

10/10/94 

Rusnak,  Jeanmarie,  Newtown, 
PA  . 

10/06/94 

Shoeleh,  Vicki  P,  Washington, 
OK  . 

10/10/94 

Stokes,  Cecil,  Louisville,  KY . 

10/06/94 

Street,  James  F,  Davie,  FL _ 

10/06/94 

Viggiano,  Christopher  M,  Long 
Valley,  NJ . 

10/10/94 

Wagner,  Robert  J,  Mount  Airy, 
MD  . 

10/06/94 

Watford,  Douglas  E,  Ahoskie, 
NC  . 

10/06/94 

Weiland-Schinstock,  Julia  A, 
Hoisington,  KS  . 

10/10/94 

Wheeler,  Wesley  D,  Houston, 
TX . 

10/06/94 

Winkler,  Stephen  D,  Bangor, 
ME . 

10/10/94 

Section  1128Aa 

Cardio  Trans-Telephonic  Lab, 
Mesquite,  TX . 

02/10/94 

Sudyk,  Thomas  William, 
Desoto,  TX . 

02/10/94 

Tillerson,  Ruby  L,  Garlarxl,  TX  . 

02/10/94 

West,  Michael  Anthony,  Mes¬ 
quite,  TX . . 

02/10/94 

Dated;  October  7, 1994. 

James  F.  Patton, 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Civil  Fraud  and 
Administrative  Adjudication. 

IFR  Doc.  94-25935  Filed  10-19-94;  8:45  amj 
BiLUNQ  CODE  4160-04-P 


Social  Security  Administration 

Statement  of  Organization,  Functions, 
Delegations  of  Authority 
Part  S  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  covers  the  Social 
Security  Administration  (SSA).  Notice 
is  given  that  Part  S  is  being  revised  to 
reflect  organizational  realignments 
within  Chapter  2,  the  Office  of  the 
Deputy  Commissioner  for  Operations; 
Chapter  3,  the  Office  of  the  Deputy  for 
Programs  and  Chapter  S5,  the  Office  of 
the  Deputy  Commissioner,  Policy  and 
External  Affairs.  The  following  chapters 
reflect  these  changes. 

Statement  of  Organization,  Functions, 
Delegations  of  Authority 
Part  S  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Service  (HHS)  covers  the  Social  Security 
Administration  (SSA).  Notice  is  being 
given  that  Chapter  S2,  the  Office  of  the 
Deputy  Commissioner  for  Operations 
(ODCO)  is  being  amended.  The  Office  of 
Public  emd  Employee  Services  (OPES) 
and  the  Office  of  Operations 
Management  and  Program  Integration 
(OOMPI)  are  being  abolished  and  a  new 
Office  of  Public  Service  and  Operations 
Support  (OPSOS)  is  being  established  to 
replace  them.  The  Office  of  Telephone 
Services  (OTS)  is  also  being  established. 
The  changes  are  as  follows. 

Chapter  2 

Office  of  the  Deputy  Commissioner, 
Operations 
S2.00  Mission 
S2.10  Organization 
S2.20  Functions 

Section  S2. 10  The  Office  of  the  Deputy 
Commissioner,  Operations — 
(Organization) 

Delete 

G.  The  Office  of  Public  and  Employee 
Services  (S2J). 

H.  The  Office  of  Operations 
Management  and  Program  Integration 
(S2K). 

Establish 

G.  The  Office  of  Public  Service  and 
Operations  Support  (S2N). 

H.  The  Office  of  Telephone  Services 
(S2Q). 

Section  S2.20  The  Office  of  the  Deputy 
Commissioner,  Operations-^Functions) 

Delete 

G.  The  Office  of  Public  and  Employee 
Services  (S2J)  in  its  entirety. 


H.  The  Office  of  Operations 
Management  and  Program  Integration 
(S2K)  in  its  entirety. 

Establish 

G.  The  Office  of  Public  Service  and 
Operations  Support  (S2N)  provides 
operations  analysis,  program  support, 
service  to  the  public  and  employee 
services  for  the  Deputy  Commissioner, 
Operations,  and  conducts  studies  and 
analyses.  Provides  broad  operations 
support  to  the  field  offices  (FO), 
teleservice  centers  (TSC),  processing 
center  operations  (PCO),  the  Office  of 
Disability  and  International  Operations 
(ODIO)  and  the  Office  of  Central 
Records  Operations  (OCRO).  OPSOS 
also  integrates  operational  delivery  of 
public  services  imder  the  retirement, 
survivors  and  disability  insurance 
(RSDI),  the  supplemental  seciirity 
income  (SSI)  and  health  insurance  (HI) 
programs  for  domestic  beneficiaries  and 
delivery  of  RSDI  program  services  to 
foreign  beneficiaries.  Provides  broad 
operations  support  to  the  maintenance 
of  the  basic  earnings  data  which  support 
the  Social  Security  programs.  Conducts 
activities  associated  with  the  overall 
effectiveness  and  efficiency  of  the 
Deputy  Commissioner  for  Operations 
(DCO)  components.  Directs  and 
coordinates  internal  management 
support  functions  to  ensure  effective 
position  management,  workforce 
utilization  and  management  analysis 
and  planning.  Directs  the  overall  DCO 
budget  process.  Plans,  implements, 
manages  and  assesses  the  interrelated 
duties  of  delivering  SSA  program  and 
related  services  to  the  public. 

H.  The  Office  of  Telephone  Services 
(S2Q)  plans,  implements,  operates  and 
evaluates  SSA’s  telephone  service  to  the 
public  delivered  by  the  National  800 
Number  and  SSA  FOs.  Plans  and 
conducts  studies,  pilots  and  analyses  of 
800  Number  and  FO  telephone 
operations  to  assess  and  improve  the 
service  provided.  Provides  direct 
support  to  37  TSCs  and  approximately 
1,300  FOs,  including  developing  and 
communicating  uniform  operating 
policies  and  procedures.  Maintains 
close,  effective  working  relationships 
with  SSA  policy,  program  and 
administrative  components,  with  other 
Federal  agencies  and  with  vendors 
which  have  important  roles  in  the 
delivery  and  evaluation  of  SSA’s 
telephone  service  to  the  public. 

Manages  SSA’s  National  800  Number 
network  operation,  designs  and 
administers  call  routing  plans, 
continuously  monitors  c^l  handling 
and  adjusts  routing  to  handle  emergency 
situations  and  to  maximize  call 
answering  effectiveness  and  efficiency. 
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Delete 

Subchapter  S2J,  the  Office  of  Public 
and  Employee  Services  in  its  entirety. 

Delete 

Subchapter  S2K,  the  Office  of 
Operations  and  Program  Integration  in 
its  entirety. 

Add  Subchapter 
Subchapter  S2N 

Office  of  Public  Ser\'ice  and  Operations 
Support 

S2N.00  Mission 
S2N.10  Organization 
S2N20.  Functions 

Section  S2N.00  '  The  Office  of  Public 
Senice  and  Operations  Support — 
(Mission) 

The  Office  of  Public  Service  and 
Operations  Support  (OPSOS)  provides 
operations  analysis,  program  support, 
service  to  the  public  and  employee 
services  for  the  DCO,  and  conducts 
studies  and  analysis.  Provides  broad 
operations  support  to  the  FOs,  TCSs, 
PCOs,  ODIO  and  OCRO.  Integrates 
operational  delivery  of  public  services 
under  the  RSDI,  SSI  and  HI  programs  for 
domestic  beneficiaries  and  delivery  of 
RSDI  program  services  to  foreign 
beneficiaries.  Provides  broad  operations 
support  to  the  maintenance  of  the  basic 
earnings  data  which  support  the  Social 
Security  programs.  Conducts  activities 
associated  with  the  overall  effectiveness 
and  efficiency  of  DCO  components. 
Directs  and  coordinates  internal 
management  support  functions  to 
ensure  effective  position  management, 
workforce  utilization  and  management 
analysis  and  planning.  Directs  the 
overall  DCO  budget  process.  Plans, 
implements,  manages  and  assesses  the 
interrelated  duties  of  delivering  SSA 
program  and  related  ser\dces  to  the 
public. 

Section  S2N.  1 0  The  Office  of  Public 
Service  and  Operations  Support — 
(Organization) 

The  Office  of  Public  Service  and 
Operations  Support,  under  the 
leadership  of  the  Associate 
Commissioner  for  Public  Service  and 
Operations  Support,  includes: 

A.  The  Associate  Commissioner  for 
Public  Service  and  Operations  Support 
(S2N). 

B.  The  Deputy  Associate 
Commissioner  for  Public  Service  and 
Operations  Support  (S2N). 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Public 
Ser\dce  and  Operations  Support  (S2N). 


Section  S2N.20  The  Office  of  Public 
Service  and  Operations  Support — 
(Functions) 

A.  The  Associate  Commissioner  for 
Public  Service  and  Operations  Support 
(S2N)  is  directly  responsible  to  the  DCO 
for  carrying  out  OPSOS’s  mission  and 
provides  general  supervision  to  the 
major  components  of  OPSOS. 

B.  The  Eteputy  Associate 
Commissioner  for  Public  Service  and 
Operations  Support  (S2N)  assists  the 
Associate  Commissioner  in  carrying  out 
his/her  responsibilities  and  performs 
other  duties  as  the  Associate 
Commissioner  may  prescribe. 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Public 
Service  and  Operations  Support  (S2N) 
provides  the  Associate  Commissioner 
with  staff  assistance  on  the  full  range  of 
his/her  responsibilities. 

Delete 

Subchapter  S2M,  Office  of  800 
Number  c3perations  in  its  entirety- 

Add  Subchapter 
Subchapter  S2Q 
Office  of  Telephone  Ser\'ices 
S2Q.OO  Mission 
S2Q.10  Organization 
S2Q.20  Functions 

Section  S2Q.00  The  Office  of 
Telephone  Services — (Mission) 

The  Office  of  Telephone  Services  is 
responsible  for  planning,  implementing, 
operating  and  evaluating  SSA’s 
telephone  service  to  the  public 
delivered  by  the  National  800  Number 
and  SSA  FOs.  The  Office  plans  and 
conducts  studies,  pilots  and  analyses  of 
800  Number  and  FO  telephone 
operations  to  assess  and  improve  the 
service  provided.  The  office  provides 
direct  support  to  37  TSCs  and 
approximately  1,300  FOs,  including 
developing  and  conununicating  uniform 
operating  policies  and  procedures.  The 
office  maintains  close,  effective  working 
relationships  with  SSA  policy,  program 
and  administrative  components,  with 
other  Federal  agencies  and  with  vendors 
which  have  important  roles  in  the 
delivery  and  evaluation  of  SSA’s 
telephone  service  to  the  public.  This 
office  manages  SSA’s  National  800 
Number  network  operation,  designs  and 
administers  call  routing  plans, 
continuously  monitors  call  handling 
and  adjusts  routing  to  handle  emergency 
situations  and  to  maximize  call 
answering  effectiveness  and  efficiency. 

Section  S2Q.  1 0  The  Office  of 
Telephone  Services — ((Organization) 

The  Office  of  Telephone  Services 
includes: 


A.  The  Director  of  the  Telephone 
Services  {S2Q). 

B.  The  Deputy  Director  of  the  Office 
of  Telephone  Services  (S2Q). 

C.  The  Immediate  Office  of  the 
Director  of  the  Office  of  Telephone 
Services  (S2Q). 

Section  S2Q.20  The  Office  of  , 
Telephone  Services — (Functions) 

A.  The  Director,  Office  of  Telephone 
Services  (S2Q)  is  directly  responsible  to 
the  DCO  for  carrying  out  the  Office’s 
mission  relating  to  the  operation  of 
SSA’s  National  800  Number  and  FO 
telephone  service,  and  provides  general 
supervision  to  the  major  components  in 
the  Office. 

B.  The  Deputy  Director,  Office  of 
Telephone  Services  (S2Q)  assists  the 
Director  in  carrying  out  his/her 
responsibilities  and  performs  other 
duties  as  the  Director  may  prescribe. 

C.  The  Immediate  Office  of  the  Office 
of  Telephone  Services  (S2Q)  provides 
the  Director  with  staff  assistance  over 
the  full  range  of  his/her  responsibilities. 

Statement  of  Organization,  Functions, 
Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  covers  the  Social 
Security  Administration  (SSA).  Notice 
is  being  given  that  Chapter  S3,  the 
Office  of  the  Deputy  Commissioner  for 
Programs  is  being  amended.  T’ne  Office 
of  Retirement  and  Survivors  Insurance 
(ORSI)  and  the  Office  of  Supplemental 
Security  Income  (OSSI)  are  being 
abolished  and  a  new  Office  of 
Retirement  and  Survivors  Insurance  and 
Supplemental  Security  Income  Policy 
(ORSISSIP)  is  being  established  to 
replace  them.  The  changes  are  as 
follows: 

Chapter  3 

Office  of  the  Deputy  Commissioner.  Programs 
S3. 00  Mission 
S3.10  Organization 
S3.20  Functions 

Section  S3. 10  The  Office  of  the  Deputy 
Commissioner,  Programs — 
(Organization) 

Delete 

D.  The  Office  of  Retirement  and 
Survivors  Insurance  {S3B). 

F.  The  Office  of  Supplemental 
Security  Income  (S3E). 

Establish 

D.  The  Office  of  Retirement  and 
Survivors  Insurance  and  Supplemental 
5>ecurity  Income  Policy  (S3J). 
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Reletter 

“G”  to  “F”  and  “H”  to  “G” 

Section  S3. 20  The  Office  of  the  Deputy 
Commissioner,  Programs — (Functions) 

Delete 

D.  The  Office  of  Retirement  and 
Survivors  Insurance  (S3B)  in  its 
entirety. 

F.  The  Office  of  Supplemental 
Security  Income  (S3E)  in  its  entirety. 

Establish 

D.  The  Office  of  Retirement  and 
Survivors  Insurance  and  Supplemental 
Security  Income  Policy  (S3J)  develops, 
coordinates  and  evaluates  the  program 
issues  the  operational  policies, 
standards  and  instructions  for  the  RSI 
and  SSI  programs.  Develops  cost 
estimates  for  the  SSI  program.  Develops 
and  issues  policies  and  guidelines  for 
use  by  State  and  Federal  organizations 
which  implement  the  SSI  provision. 
Develops  agreements  with  the  States 
that  govern  State  supplementation 
programs,  Medicaid  eligibility,  data 
exchange  programs,  food  stamps  and 
fiscal  reporting  processes.  Plans  and 
directs  continuing  performance 
evaluation  and  economic  and  social 
survey  programs  to  evaluate  the  current 
impact  and  future  needs  of  the  RSI  and 
SSI  programs. 

Reletter 

“G”  to  "F”  and  "H”  to  "G”. 

Add  Subchapter 
Subchapter  S3) 

Office  of  Retirement  and  Survivors  Insurance 
and  Supplemental  Security  Income 
Policy 

S3J.00  Mission 

S3J.10  Organization 

S3).20  Functions 

Section  S3 f 000  The  Office  of 
Retirement  and  Survivors  Insurance  and 
Supplemental  Security  Income  Policy — 
(Mission) 

The  Office  of  Retirement  and 
Survivors  Insurance  and  Supplemental 
Security  Income  Policy  (ORSISSIP) 
provides  SSA-wide  leadership  and 
direction  to  the  development, 
coordination  and  promulgation  of  RSI 
and  SSI  policies  and  procedures.  It 
develops,  coordinates  and  evaluates  the 
program  and  issues  the  operational 
policies,  standards  and  instructions  for 
the  RSI  and  SSI  programs.  Develops  cost 
estimates  for  the  SSI  program.  Develops 
and  issues  policies  and  guidelines  for 
use  by  State  and  Federal  organizations 
which  implement  the  SSI  provision. 
Develops  agreements  with  the  States 
that  govern  State  supplementation 
programs,  Medicaid  eligibility,  data 


exchange  programs,  food  stamps  and 
fiscal  reporting  processes.  Plans  and 
directs  continuing  performance 
evaluation  and  economic  and  social 
survey  programs  to  evaluate  the  current 
impact  and  future  needs  of  the  RSI  and 
SSI  programs. 

Section  S3J.10  The  Office  of 
Retirement  and  Survivors  Insurance  and 
Supplemental  Security  Income  Policy — 
(OUrganization) 

The  Office  of  Retirement  and 
Survivors  Insurance  and  Supplemental 
Security  Income  Policy,  under  the 
leadership  of  the  Associate 
Commissioner  for  Retirement  and 
Survivors  Insurance  and  Supplemental 
Security  Income  Policy  includes: 

A.  The  Associate  Commissioner  for 
Retirement  and  Survivors  Insurance  and 
Supplemental  Security  Income  Policy 
(S3J). 

B.  The  Deputy  Associate 
Commissionerfs)  for  Retirement  and 
Survivors  Insurance  and  Supplemental 
Security  Income  Policy  (S3J). 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Retirement 
and  Survivors  Insurance  and 
Supplemental  Security  Income  Policy 
(S3J). 

Section  S3J.20  The  Office  of 
Retirement  and  Survivors  Insurance  and 
Supplemental  Security  Income  Policy — 
(Functions) 

A.  The  Associate  Commissioner  for 
Retirement  and  Survivors  Insurance  and 
Supplemental  Seciirity  Income  Policy 
(S3jj  is  directly  responsible  to  the 
Deputy  Commissioner,  Programs  for 
carrying  out  ORSlSSIP’s  mission  and 
provides  general  supervision  to  the 
major  components  of  ORSISSIP. 

B.  The  Eteputy  Associate 
Commissioner(s)  for  Retirement  emd 
Survivors  Insurance  and  Supplemental 
Security  Income  Policy  (S3J)  assists  the 
Associate  Commissioner  in  carrying  out 
his/her  responsibilities  and  performs 
other  duties  as  the  Associate 
Commissioner  may  prescribe. 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Retirement 
and  Survivors  Insmance  and 
Supplemental  Security  Income  Policy 
{S3J)  provides  the  Associate 
Commissioner  and  Deputy  Associate 
Commissioner  with  staff  assistance  on 
the  full  range  of  their  responsibilities 
and  helps  coordinate  the  activities  of 
ORSISSIP  components. 

Statement  of  Organization,  Functions 
and  Delegation  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authdrity  for  the 


Department  of  Health  and  Human 
Services  (HHS)  covers  the  Social 
Security  Administration  (SSA).  Notice 
is  being  given  that  Chapter  S5,  the 
Office  of  the  Deputy  Commissioner  for 
Policy  and  External  Affairs  (DCPEA).  is 
being  amended  to  reflect  the 
establishment  of  the  Information 
Technology  Systems  Staff  (S5J),  Office 
of  Public  Inquiries  (S5J)  and  the  Office 
of  Disclosure  Policy  S5K).  The 
Management  Staff  (S5A-1)  is  being 
abolished.  The  new  material  and 
changes  are  as  follows. 

Chapter  5 

Office  of  the  Deputy  Commissioner,  Policy 
and  External  Affairs 
S5.00  Mission 
S5.10  Organization 
S5.20  Functions 

Section  S5. 1 0  The  Office  of  the  Deputy 
Commissioner,  Policy  and  External 
Affairs — (  Organization  ) 

Delete 

F.  The  Management  Staff  (S5A-1). 

Add 

F.  The  Information  Technology 
Systems  Staff  (S5C). 

J.  The  Office  of  Public  Inquiries  (S5J). 

K.  The  Office  of  Disclosure  Policy 
(S5K). 

Retitle 

E.  “The  Office  of  Policy  (S5R)”  to 
“The  Office  of  Policy  Communications 
(S5R).” 

Section  S5.20  The  Office  of  the  Deputy 
Commissioner,  Policy  and  External 
Affairs — (Functions  ) 

Delete 

F.  The  Management  Staff  (S5A-1)  in 
its  entirety. 

Add 

F.  The  Information  Technology 
Systems  Staff  (S5C)  designs,  implements 
and  maintains  automated  information 
and  communications  systems  DCPEA- 
wide  and  provides  systems  support  to 
the  Deputy  Commissioner  for  Programs 
(DCP)  with  respect  to  the  Office  Support 
System. 

J.  The  Office  of  Public  Inquiries  (S5J) 
provides  central  receipt,  control, 
acknowledgement,  response,  and 
referral  program  for  all  high-priority  and 
other  inquiries  addressed  to,  or 
telephone  calls  directed  to,  SSA 
headquarters,  the  Commissioner  or 
other  SSA  executives.  The  Office 
develops  correspondence  policy  and 
procedure  and  guide  language  on 
recurring  topics  and  issues  for  use 
throughout  the  Agency. 

K.  The  Office  of  Disclosure  Policy 
(S5K)  develops  and  interprets  SSA 
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policy  governing  requests  for  disclosure 
of  information  SSA  records  made 
imder  the  provisions  of  the  Privacy  Act 
and  the  Freedom  of  Information  Act 
(FOIA). 

Retitle 

E.  The  Office  of  Policy  (S5R)  to  The 
Office  of  Policy  Commimications  (S5R) 
and  amend  statement  to  read  as  follows; 
The  Office  of  Policy  Communications 
(S5R)  directs  the  planning  and  analysis 
of  programs  directly  administered  by 
SSA.  It  serves  as  the  focal  point 
throughout  the  Agency  to  make  certain 
that  strategic  policy  decisions  are 
properly  translated  into  operational 
policies  and  procedures  and  are 
implemented  in  an  effective  manner.  It 
coordinates  the  development  of  policies 
across  program  lines  to  ensure 
consistency  in  implementation.  The 
Offiqp  develops,  promulgates  and 
reviews  all  program  regulations  for 
consistency.  It  also  reviews  regulations 
for  directly-administered  progiems  for 
consistency  with  statutory  and 
congressional  intent  and  with  SSA 
policy  decisions  and  requirements.  The 
Office  is  responsible  for  development, 
review  and  distribution  of  the  Agency’s 
instructional  system.  It  ensures  that 
policies  are  coordinated  internally  and 
that  all  instructional  materials 
developed  are  compatible  with  overall 
operating  policies  and  practices.  The 
Office  establishes  policies  relating  to  the 
Agency’s  notices  to  the  public  and 
serves  as  the  focal  point  for  the 
Agency’s  effort  to  improve  service  to  the 
public  through  issuing  clear  notices. 

The  Office  evaluates  the  effectiveness  of 
national  poUcies  in  meeting  program 
goals  and  recommends  program 
modifications. 

Amend 

The  Office  of  Public  Affairs  (S5E)  to 
read  as  follows:  The  Office  of  Public 
Affairs  (S5E)  implements  and  directs  a 
program  designed  to  develop  and 
preserve  working  relationships  with  a 
wide  variety  of  national  organizations, 
special  interest  and  advocacy  groups, 
the  media,  members  of  Congress,  other 
Federal  agencies  and  State  and  local 
governments,  for  purposes  of  seeming 
understanding,  cooperation  and 
acceptance  of  SSA  programs,  policies 
and  procedures  and  for  providing 
avenues  of  public  participation  in  the 
decisionmaking  processes  of  SSA. 

Plans,  directs,  coordinates,  implements 
and  evaluates  SSA’s  nationwide  public 
affairs  program,  which  involves 
interaction  with  other  Federal  and  State 
agencies,  and  other  organizations 
concerned  with  public  affairs  programs 
and  activities.  Develops  public 


information  programs  and  materials  to 
ensure  public  knowledge  and 
imderstanding  of  protections,  rights  and 
responsibilities  imder  the  programs 
administered  by  SSA.  Dire^  SSA’s 
Satellite  Communications  Network 
activities.  Directs  the  non-English 
communications  activities  within  SSA. 

Amend 

H.  The  Office  of  International  Policy 
(S5G)  to  read  as  follows:  The  Office  of 
International  Policy  (S5G)  serves  as 
SSA’s  focal  point  for  international 
program  policy  matters  and  for  its 
participation  in  the  international  Social 
Security  community.  Serves  as  liaison 
to  international  agencies  and 
associations  which  deal  with  Social 
Security  matters.  Negotiates 
international  Social  Security 
(totalization]  agreements  with  foreign 
governments,  and  develops  policies  and 
procedures  to  implement  the 
agreements.  Develops  and  implements 
policies  emd  procedures  relating  to  the 
operation  of  the  Social  Security  program 
outside  the  United  States.  Provides 
programs  of  treiining  and  technical 
consultations  on  Social  Security  and 
related  fields  to  Social  Security  officials 
and  other  experts  outside  the  United 
States. 

Add  Subchapter 
Subchapter  S5C 

The  Information  Technology  Systems  Staff 

S5C00  Mission 

S5C.10  Organization 

S5C.20  Functions 

Section  S5C.00  The  Information 
Technology  Systems  Staff— (Mission) 

The  Information  Technology  Systems 
Staff  (ITSS)  (S5C)  designs,  implements 
and  maintains  automated  information 
and  communications  systems  DCPEA- 
wide  and  provides  systems  support  to 
the  Deputy  Commissioner  for  Programs 
with  respect  to  the  Office  Support 
System. 

Section  S5C.10  The  Information 
Technology  Systems  Staff— 
(Organization) 

Information  Technology  Systems 
Staff,  under  the  leadership  of  the 
Director  of  Information  Technology 
Systems  Staff,  includes: 

A.  The  Director  of  Information 
Technology  Systems  Staff  (S5C). 

B.  The  Immediate  Office  of  the 
Director  of  Information  Technology 
Systems  Staff  (S5C). 

Section  S5C.20  The  Information 
Technology  Systems  Staff— (Functions) 

A.  The  Director  of  Information 
Technology  Systems  Staff  (S5C)  is 


directly  responsible  to  the  Deputy 
Commissioner,  Policy  and  External 
Affairs  (DCPEA),  for  carrying  out  FTSS’s 
mission  and  provides  managerial 
direction  to  the  staff  of  ITSS. 

B.  The  Immediate  Office  of  the 
Director  of  Information  Technology 
Systems  Staff  (S5C)  provides  the 
Director  with  staff  assistance  on  the  full 
range  of  his/her  responsibilities. 

1.  Designs,  implements  and  maintains 
automated  information  and 
communications  systems  DCPEA-wide 
and  provides  systems  support  to  the 
Deputy  Commissioner  for  Programs 
(DCP)  with  respect  to  the  Office  Support 
System. 

2.  Prepares  all  support  documentation 
and  represents  DCPEA  interests  with 
respect  to  Information  Technology 
Systems  (ITS)  projects  and 
procurements,  including  performing 
project  officer  duties  on  major  contracts. 

3.  Performs  contract  management 
functions  for  all  DCPEA  computer 
system  contracts  and  interagency 
agreements. 

4.  Provides  end-user  support  to 
DCPEA  and  DCP  users.  Performs  liaison 
function  with  vendors  for  servicing 
hardweu«  and  software. 

5.  Maintains  inventory  of  computer 
property  and  performs  property  - 
management  function  for  ITS  equipment 
and  software. 

6.  Designs  complex  computer-based 
systems  to  improve  efficiency  of  DCPEA 
operations  and  functions.  Performs 
management  analysis  of  requirements, 
workflow,  work  processes  and  writes 
specifications  for  computer  systems 
needed  to  improve  operations,  work 
processes  and  tasks. 

7.  Provides  day-to-day  operational 
management  and  support  services  for 
the  Office  Support  System  (OSS), 
including  minicomputers,  network, 
communications  and  microcomputer 
operations. 

8.  Serves  as  DCPEA  electronic  mail 
administrator. 

9.  Maintains  electronic  gateways  from 
OSS  networks  into  Agency  and  non- 
SSA  mainfirame  and  other  computer 
systems. 

Add  Subchapter 

Subchapter  S5J 

The  Office  of  Public  Inquiries 

S5).00  Mission 

SSj.lO  Organization 

S5).20  Functions 

Section  S5J.00  The  Office  of  Public 
Inquiries— (Mission  ) 

The  Office  of  Public  Inquiries  (OPI) 
provides  a  central  receipt,  control, 
acknowledgment,  response,  and  referral 
program  for  all  high-priority  and  other 
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inquiries  addressed  to,  or  telephone 
calls  directed  to,  SSA  headquarters,  the 
Commissioner  or  other  SSA  executives. 
The  Office  develops  correspondence 
policy  and  procedure  and  guide 
language  on  recurring  topics  and  issues 
for  use  throughout  the  Agency. 

Section  S5J.10  The  Office  of  Public 
Inquiries-^Organization) 

OPI,  tmder  the  leadership  of  the 
Director  of  the  Office  of  Public 
Inquiries,  includes: 

A.  The  Director  of  the  Office  of  Public 
Inquiries  (S5J). 

B.  The  Immediate  Office  of  the 
Director  of  the  Office  of  Public  Inquiries 
(S5J). 

C.  The  Procedures,  Appraisal  and 
Systems  Group  (S5JA). 

D.  The  Correspondence  Analysis  and 
Response  Group  (S5JB). 

Section  S5J.20  The  Office  of  Public 
Inquiries— (Functions) 

A.  The  Director  of  the  Office  of  Public 
Inquiries  (S5J)  is  directly  responsible  to 
the  Deputy  Commissioner,  Policy  and 
External  Affairs  (DCPEA),  for  carrying 
out  OPI’s  mission  and  provides 
managerial  direction  to  the  major 
components  of  OPI. 

B.  The  Immediate  Office  of  the 
Director  of  the  Office  of  Public  Inquiries 
(S5J)  provides  the  Director  with  staff 
assistance  on  the  full  range  of  his/her 
re^onsibilities. 

C.  The  Procedures,  Appraisal  and 
Response  Group  (PARG)  (S5JA) 
develops  policy  and  procedures 
concerning  the  style,  control,  workflow 
and  signature  of  correspondence,  and 
disseminates  the  information  to 
headquarters  components.  The  Group 
performs  a  pre-release  quality  review  of 
final  replies  prepared  to  OPI  to  ensure 
that  they  are  well-written,  accurate  and 
responsive.  The  Group  designs  and 
oversees  OPI’s  electronic 
correspondence  management  system 
and  provides  support  to  system  users. 
The  Group  directs  surveys  and  analyses 
to  increase  the  effectiveness  of  the 
correspondence  workflow  process 
throu^out  SSA. 

D.  The  Correspondence  Analysis  and 
Response  Group  (CARG)  {S5JB) 
processes  all  written  and  telephone 
inquiries  received  in  OPI.  The  Group 
performs  correspondence  receipt, 
screening,  imaging,  routing  and 
letterwriting  functions.  Identifies 
sensitive  inquiries  and  trends.  The 
Group  receives  and  responds  to 
telephone  inquiries. 

Add  Subchapter 

Subchapter  S5K 

The  Office  of  Disclosure  Policy 


S5K.00  Mission 

S5K.10  Organization 

S5K.20  Functions 

Section  S5K.00  The  Office  of 
Disclosure  Policy — (Mission) 

The  Office  of  Disclosure  Policy  (ODP) 
develops  and  interprets  SSA  policy 
governing  requests  for  disclosure  of 
information  from  SSA  records  made 
under  the  provisions  of  the  Privacy  Act 
and  the  Freedom  of  Information  Act 
(FOIA). 

Section  S5K.  10  The  Office  of 
Disclosure  Policy — (Organization) 

ODP,  under  the  leadership  of  the 
Director  of  the  Office  of  Disclosiue 
Policy,  includes: 

A.  The  Director  of  the  Office  of 
Disclosure  Policy  (S5K). 

B.  The  Immediate  Office  of  the 
Director  of  the  Office  of  Disclosure 
Pohcy  (S5K) 

Section  S5K.20  The  Office  of 
Disclosure  Policy — (Functions) 

A.  The  Director  of  the  Office  of 
Disclosure  Policy  (S5K)  is  directly 
responsible  to  the  Deputy 
Commissioner,  Policy  and  External 
Affairs  (DCPEA),  for  carrying  out  ODP’s 
mission  and  provides  managerial 
direction  to  the  major  components  of 
ODP. 

B.  The  Immediate  Office  of  the 
Director  of  the  Office  of  Disclosme 
Pohcy  (S5K)  provides  the  Director  with 
staff  assistance  on  the  full  range  of  their 
responsibihties. 

1.  Develops  and  interprets  SAA  policy 
governing  requests  for  information  made 
under  the  provisions  of  the  Privacy  Act. 

2.  Develops  national  standards 
relating  to  the  release  and  exchange  of 
personal  data  in  SSA  data  bases. 
Manages  SSA’s  interaction  with  other 
agencies  in  negotiating  data  releases  and 
exchanges.  Develops  and  interprets  SSA 
pohcy  related  to  personal  access 
initiatives  which  allow  individuals  to 
use  technology  (e.g.,  personal 
computers,  kiosks)  to  access  their 
records  from  SSA  data  bases. 

3.  Negotiates  with  various  federal 
government  entities  regarding  electronic 
data  sharing,  direct  terminal  access  to 
SSA  computer  records  and  use  of  the 
Social  Security  Number. 

4.  Assures  Agency  wide  sensitivity  to 
importance  of  privacy  considerations  in 
all  situations  involving  disclosure  of 
SSA  data  about  individuals.  Reviews 
Agency  projects  and  initiatives  to 
ensure  compliance  with  the  Privacy  Act 
and  related  laws  and  regulations. 
Examines  public  service  issues  related 
to  handling  various  information 
requests  from  the  public.  Develops 


decisions  on  Privacy  Act  appeals  for  the 
Commissioner. 

5.  Develops  and  interprets  SSA  policy 
governing  requests  for  information  made 
under  the  provisions  of  the  Freedom  of 
Information  Act  (FOIA).  Directs  FOIA 
activities  in  SSA,  develops  SSA’s  FOIA 
pohcies  and  procedures,  and  prepares 
the  Annual  Report  to  Congress  on  these 
activities.  Decides  whether  records  are 
required  to  be  disclosed  to  members  of 
the  public.  Develops  decisions  on  FOIA 
appeals  for  the  Commissioner  and 
Eteputy  Commissioner. 

Subchapter  S5E 

The  Office  of  Public  Affairs 

Section  S5E.00  The  Office  of  Public 
Affairs — (Mission  ) 

Amend  to  read  as  follows:  The  Office 
of  Pubhc  Affairs  implements  and  directs 
a  program  designed  to  develop  and 
preserve  working  relationships  with  a 
wide  variety  of  national  organizations, 
special  interest  and  advocacy  groups, 
the  media,  members  of  Congress,  other 
Federal  agencies  and  State  and  local 
governments,  for  purposes  of  securing 
understanding,  cooperation  and 
acceptance  of  SSA  programs,  policies 
and  procedures  and  for  providing 
avenues  of  public  participation  in  the 
decisionmaldng  processes  of  SSA. 

Plans,  directs,  coordinates,  implements 
and  evaluates  SSA’s  nationwide  public 
affairs  program,  which  involves 
interaction  with  other  Federal  and  State 
agencies,  and  other  organizations 
concerned  with  public  affairs  programs 
and  activities.  Develops  pubhc 
information  programs  and  materials  to 
ensme  public  knowledge  and 
understanding  of  protections,  rights  and 
responsibilities  under  the  programs 
administered  by  SSA.  Directs  SSA’s 
Satellite  Communications  Network 
activities.  Directs  the  non-English 
communications  activities  within  SSA. 

Section  S5E.  10  The  Office  of  Public 
Affairs — ( Organization  ) 

Delete 

F.  'The  Office  of  Public  Inquiries 
(S5EP)  in  its  entirety. 

Section  S5E.20  The  Office  of  Public 
Affairs — (Functions) 

Delete 

F.  The  Office  of  Public  Inquiries 
(S5EP)  in  its  entirety. 

Subchapter  S5G 

Section  S5G.00  The  Office  of 
International  Policy — (Mission) 

Amend  to  read  as  follows:  The  Office 
of  International  Policy  serves  as  SSA’s 
focal  point  for  international  program 
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policy  matters  and  for  its  participation 
in  the  international  Social  Seciuity 
commimity.  Serves  as  liaison  to 
international  agencies  and  associations 
which  deal  with  Social  Security  matters. 
Negotiates  international  Social  Security 
(totalization)  agreements  with  foreign 
governments,  and  develops  policies  and 
procedures  to  implement  the 
agreements.  Develops  and  implements 
policies  and  procedures  relating  to  the 
operation  of  the  Social  Security  program 
outside  the  United  States.  Provides 
programs  of  training  and  technical 
consultations  on  Social  Security  and 
related  fields  to  Social  Security  officials 
and  other  experts  outside  the  United 
States. 

Subchapter  S5R 
The  Office  of  Policy 

Retitle  The  Office  of  PoUcy  (S5R)  to 
The  Office  of  Policy  Communications 
(S5R)  and  amend  statement  to  read  as 
follows: 

Section  S5R.  1 0  The  C^ice  of  Policy 
Communications — (Mission  ) 

The  Office  of  Policy  Communications 
directs  the  planning  and  analysis  of 
programs  directly  administered  by  SSA. 
It  serves  as  the  focal  point  throughout 
the  Agency  to  make  certain  that  strategic 
policy  decisions  are  properly  translated 
into  operational  policies  and  procedures 
and  are  implemented  in  an  effective 
manner.  It  coordinates  the  development 
of  policies  across  program  lines  to 
ensure  consistency  in  implementation. 
The  Office  develops,  promulgates  and 
reviews  all  program  regulations  for 
consistency.  It  also  reviews  regulations 
for  directly-administered  programs  for 
consistency  with  statutory  and 
congressional  intent  and  with  SSA 
policy  decisions  and  requirements.  The 
Office  is  responsible  for  development, 
review  and  distribution  of  the  Agency’s 
instructional  system.  It  ensures  ffiat 
policies  are  coordinated  internally  and 
that  all  instructional  materials 
developed  are  compatible  with  overall 
operating  policies  and  practices.  The 
Office  establishes  policies  relating  to  the 
Agency’s  notices  to  the  public  and 
serves  as  the  focal  point  for  the 
Agency’s  effort  to  improve  service  to  the 


public  through  issuing  clear  notices. 

The  Office  evaluates  ffie  effectiveness  of 
national  policies  in  meeting  program 
goals  and  recommends  program 
modifications. 

Dated:  October  12, 1994. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

(FR  Doc.  94-25944  filed  10-19-94;  8:45  am) 
BILUNG  CODE  4190-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  R-e4-1626;  FR-d027-N-03] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 

Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  September  29, 1994. 

David  S.  Cristy, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  for  Designation  as 
Fee  Personnel-VA  and  Fee  or  Roster 
Designation-HUD  (FR-3027). 

Office:  Housing. 

Description  Of  The  Need  For  The 
Information  And  Its  Proposed  Use: 
This  is  an  application  for  fee 
personnel  designation  to  perform 
appraisals  or  inspections  in 
connection  with  mortgage  insurance 
or  loan  guaranty  or  HUDA^A 
properties. 

Form  Number:  HUD-92563. 

Respondents:  Small  Businesses  or 
Organizations. 

Frequency  Of  Submission:  On  Occasion. 
Reporting  Burden: 


Number  of 

Frequency 

Hours  per 

Burden 

resporxfents  ^ 

of  response 

response 

hours 

1  Form  HUD-92563  . 

.  50,000 

1 

.5 

25,000 

Total  Estimated  Burden  Hours: 
25,000. 

Status:  Revision. 


Contact:  Larry  D.  Toler,  HUD,  (202) 
708-5017;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 


Dated:  September  29, 1994. 

(FR  Doc.  94-25975  Filed  10-19-94;  8:45  am) 
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[Docket  No.  N-04-3824] 

Notice  of  Submission  of  Proposed 
information  Collections  to  0MB 

V 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paj>erwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 

Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 


HUI>-62564 

HUD-52566 

HUD-62567 

HUD-52571 

HUD-52573 

HUD-52574 


toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Elepartment.  ■ 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  October  5, 1994. 

David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Proposal:  Operating  Budget,  Supporting 
Schedules,  and  Board  Resolution. 
Office:  Public  emd  Indian  Housing. 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  schedule  will  ensure  that  Public 
House  Authorities  (PHAs)  follow 
sound  financial  practices  and  that 
Federal  funds  are  used  for  eligible 
expenditures.  PHAs  will  use  the 
forms  as  a  financial  summary  and 
analysis  of  immediate  and  long-term 
operating  programs  and  plans  to 
provide  control  over  operations  and 
achieve  objectives. 

Form  Number:  HUD-52564,  52566, 
52567,  52571,  52573,  and  52574. 
Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  Annually. 
Reporting  Burden: 

Hours  per  Burden 

response  “  hours 


Number  of  Frequency 

respondents  of  response 


3,780 

1 

116.5 

440,370 

3,780 

1 

1.0 

3,780 

3,780 

1 

.75 

2,835 

3,780 

1 

1 

3,780 

3,780 

1 

.75 

2.835 

3,780 

1 

.25 

945 

Total  Estimated  Burden  Hours: 
454,545. 

Status:  Reinstatement  with  changes. 
Contact:  John  T.  Comerford,  HUD, 
(202)  708-1872;  Joseph  F.  Lackey,  Jr.. 
OMB,  (202)  395-7316. 

Dated:  October  5, 1994. 

Proposal:  Application  for  Multifamily 
Projects. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  collection  is 
comprised  of  basic  application 
packages  for  HUD  insurance  of 
multifamily  projects,  hospitals, 
nursing  homes,  etc.,  imder  a  variety  of 
programs.  HUD  needs  and  uses  this 


information  to  insure  equity  loans  to 
owners  of  certain  low  income 
projects. 

Form  Number:  HUD-92013,  92013- 
NHICF,  92013-HOSP,  and  92013 
Supplement. 

Respondents:  Non-profit  institutions 
and  businesses  or  other  for-profit. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Number  of 

Frequency 

Hours  per 

Burden 

respondents 

of  response 

response  ” 

hours 

Information  Collection . 

.  6,257 

Varies 

Varies 

45,862 

Total  Estimated  Burden  Hours: 
45,862. 

Status:  Reinstatement  with  changes. 
Contact:  Shirley  L.  Machonis,  HUD, 
(202)  708-2556;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  October  5, 1994. 


Proposal:  Report  on  Occupancy  for 
Public  Housing. 

Office:  Public  and  Indian  Housing. 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  information  collected  will  be 
used  to  measure  and  evaluate  the 


utilization  of  Public  and  Indian 
Housing  units  by  low-income  families 
as  well  as  assure  that  all  persons  have 
an  equal  opportunity  to  participate  in 
and  receive  the  benefits  of  the 
housing  assistance  offered. 

Occupancy  and  tenant  characteristic 
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information  is  required  for  monitoring 
and  compliance  activities. 

Form  Numoer:  HUI>-51234. 


Respondents:  State  or  Local 
Governments  and  non-profit 
institutions. 


Frequency  of  Submission:  Annually. 
Reporting  Burden: 


Number  of 
respondents 

Frequency 
of  response 

Hous  per 
response 

Burden 

hours 

HUD-51234  . 

.  3,300 

1 

1 

3,300 

Total  Estimated  Burden  Hours:  3,300. 
Status:  Extension,  no  changes. 

Contact:  Edward  C.  Whipple,  HUD, 
(202)  708-0744;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  October  5, 1994. 

[FR  Doc.  94-26013  Filed  10-19-94;  8:45  am] 
BILLING  CODE  4210-01-M 


[Docket  No.  N-94-3825] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION;  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposal.  Conunents  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 

Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information;  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department, 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  September  29, 1994. 

David  S.  Cristy, 

Acting  Director,  Information  Resources 
Managemen  t  Policy  and  Management 
Division. 

Proposal:  Management  Documents  for 
Multifamily  Housing  Projects. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  Management  documents  for 
Multifamily  Housing  projects  are 
needed  by  HUD  to  determine  the 
acceptability  of  proposed 
management  agents,  assure 
compliance  with  program 
requirements,  provide  leverage  for 
removing  poor  managers  and  recover 
excessive  management  fees. 

Form  Number:  HUD-9832,  9839A, 
9839B,  and  9839C. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  and  non-profit  institutions. 
Frequency  of  Submission:  On  occasion. 
Reporting  Burden: 


Number  of 
respondents 

Frequency 
of  response 

Hours  per 
response 

Burden 

hours 

Initial  Profile . 

.  900 

1 

2 

1,800 

Update  Profile . 

.  2,700 

1 

.50 

1,350 

Staff  and  Salaries . 

.  3,600 

1 

.17 

600 

Mgmt.  Certification . ; . 

.  3,600 

1 

.17 

600 

Total  Estimated  Burden  Hours:  4,350. 
Status:  Extension,  no  changes. 
Contact:  Barbara  Himter,  HUD,  (202) 
708-3944;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  September  29, 1994. 

(FR  Doc.  94-26014  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  4210-01-M 


[Docket  No.  R-94-1518;  FR  2937-N-04] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information;  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 


proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  September  29, 1994. 

David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Proposal:  Home  Regulations-Interim 

Rule. 


Office:  Office  of  the  Secretary. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  Interim  Rule  provides  the 
implementing  regulations  for  the 
HOME  Program  authorized  by  Title  II 
of  the  Affordable  Housing  Act  of 
1990.  Under  the  HOME  Program, 
HUD  allocates  funds  among  public 
private-partnerships  for  the 
production  of  affordable  housing  for 
low-income  families. 

Form  Number:  HUD-40094,  40095, 
40096,  40097  and  40107/A. 

Respondents:  State  or  Local 
Governments  and  non-profit 
institutions. 

Frequency  of  Submission:  Annually,  on 
occasion,  and  recordkeeping. 

Reporting  Burden: 


Number  of  Frequency  Hours  per  _  Burden 

respondents  of  response  response  ~  hours 


Information  Collection . . .  2,249  50  .7382  83,017 

Recordkeeping .  2,249  1  66.641  149,876 


Total  Estimated  Burden  Hours: 
232,893. 

Status:  Reinstatement  with  changes. 
Contact:  Frank  Price,  HUD,  (202)  708- 
2094;  Joseph  F.  Lackey,  Jr.,  OMB,  (202) 
395-7316. 

Dated;  September  29, 1994. 

(FR  Doc.  94-26015  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  421(M)1-M 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-94-3729;  FR-3623-N-4)3] 

Announcement  of  Funding  Awards  for 
Section  8  Community  Investment 
Demonstration  Program  for  FY 1994 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Etevelopment 


Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  award 
decisions  made  by  the  Department 
under  the  Section  8  Commimity 
Investment  Demonstration  Program  for 
FY  1994.  This  announcement  contains 
the  names  and  addresses  of  the  award 
winners  and  the  amounts  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Malloy,  Office  of  Insured 
Multifamily  Housing  Development, 
Room  6134,  telephone  (202)  708-3000; 
or  Richard  L.  Schmitz,  Policies  and 
Procedures  Division,  Room  6138, 
telephone  (202)  708-1113.  TDD  for 
hearing-  or  speech-impaired  individuals 
(202)  708-4594.  (These  telephone 
numbers  are  not  toll-free.) 

SUMMARY  INFORMATION:  The  Section  8 
Community  Investment  Demonstration 
Program  is  authorized  by  section  6  of 
the  HUD  Demonstration  Act  of  1993 
(Pub.  L.  103-120,  approved  October  27, 
1993). 

The  Notice  of  Funding  Availability 
(NOFA)  announcing  the  availability  of 
$100,000,000  in  FY  1994  section  8 
budget  authority  for  a  Community 


Investment  Demonstration  Program  was 
published  in  the  Federal  Register  on 
April  26, 1994  (59  FR  21826).  The 
purpose  of  the  competition  was  to 
award  set-asides  to  attract  pension  fund 
investment  in  affordable  housing 
through  the  use  of  project-based  rental 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937. 
Applications  were  scored  and  selected 
to  receive  set-asides  on  the  basis  of 
selection  criteria  contained  in  the 
NOFA. 

A  total  of  $100  million  has  been 
awarded  to  six  pension  funds.  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  those  awards  as  follows: 

Fiscal  Year  1994 — Office  of  Housing — 
Recipients  of  Funding  Decisions 

Program  name:  Section  8  Community 
Investment  Demonstration  Program. 

Statute:  Public  Law  103-120,  October 
27,  1993. 


Funding  recipient  (name  and  address) 

AFL/CIO  Housing  Investment  Trust,  1717  K  Street,  NW,  Suite  707,  Washington,  DC  20006,  (202)  331-8055  . 

California  Public  Employee’s  Retirement  System,  Lincoln  Plaza,  400  P  Street,  P.0,  Box  2749,  Sacramento.  CA  95812,  (916) 
362-3418  . . . . . 


Anrount  ap¬ 
proved 

$50,000,000 

10,000,000 
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Fundiiig  recipient  (name  and  address) 


Amount  ap¬ 
proved 


Community  Investments  Division,  Equitable  Real  Estate  Investment  Management,  Inc.,  787— 7th  Avenue,  New  York,  NY  10019, 

(212)  554-4100 . . . 

Housing  Investments,  Inc.,  Fund  for  Affordable  Housing,  225  Franklin  St.,  25th  Floor,  Boston,  MA  02110,  (617)  261-9228  . 

New  York  City  Office  of  the  Comptfoller,1  Center  Street,  Room  736,  New  York,  NY  10007,  (212)  669-8177  . 

Philadelphia  Board  of  Pensions  and  Retirement,  Municipal  Pension  Fund,  2  Penn  Center  Plaza,  20th  Floor,  Philadelphia,  PA 
19102-1712,  (215)  496-7400 . 


10,000,000 

10,000,000 

10,000,000 

10,000,000 


Total  amount  funded 


100,000,000 


Dated;  October  14, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  94-26012  Filed  10-19-94;  8:45  am) 
BILLING  CODE  421(l-27-P 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3799;  FR-3711-N-02] 

Announcement  of  Funding  Awards  for 
Technical  Assistance  to  Public 
Housing  Authorities  and  Public 
Housing  Police  Departments 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

ACTION:  Announcement  of  Funding 
Awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  the  funding  award 
for  Fiscal  Year  (FY)  1994  Technical 
Assistance  to  Public  Housing 
Authorities  and  PubUc  Housing  Police 
Departments.  The  purpose  of  this 
document  is  to  announce  the  names  and 
addresses  of  the  award  winner  and  the 
amount  of  the  award. 

FOR  FURTHER  INFORMATION  CONTACT: 
Malcolm  E.  Main,  Drug-Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development,  Room  4116,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410,  telephone  (202)  708-1197.  A 
telecommimications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  grant  is  authorized  under 
Chapter  2,  Subtitle  C,  Title  V  of  the 
Anti-Drug  Abuse  Act  of  1988  (42  U.S.C. 
11901  et  seq.),  as  amended  by  Section 
581  of  the  National  Affordable  Housing 
Act  of  1990  (NAHA),  approved 


November  28, 1990,  Pub.  L.  101-625, 
and  Section  161  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550, 
approved  October  28, 1992). 

n.  Federal  Fiscal  Year  1994  Funding 

The  E)epartments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act  1993,  (approved 
October  28, 1993,  Pub.  L.  103-124),  (94 
App.  Act)  appropriated  $265  million  for 
the  Drug  Elimination  Program  of  which 
$5  million  is  to  be  used  for  funding 
technical  assistance  and  training.  The 
funding  available  under  this  program  is 
a  part  of  this  $5  million, 

III.  Grant  Award 

On  June  28, 1994,  HUD  published  a 
Notice  of  Fimding  Availabihty  (NOFA) 
announcing  the  availability  of  $1.5 
million  in  FY  1994  funds  for  Technical 
Assistance  to  Public  Housing 
Authorities  and  Public  Housing  Police 
Departments  (59  FR  33372).  The 
Department  reviewed,  evaluated  and 
scored  the  applications  received  based 
on  the  criteria  in  the  NOFAs.  As  a 
result,  HUD  has  funded  the  application 
announced  below,  and  in  accordance 
with  section  102(a)(4)(C)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989),  the  Department  is  publishing 
details  concerning  the  recipients  of 
funding  awards,  as  follows:  ‘ 

Grant  Recipient:  Center  for  Public 
Safety,  Inc. 

Recipient  Contact  Person:  Thomas  J. 
Shaughnessy 

Address:  Center  for  Public  Safety, 

Inc.,  101  North  Main  Street, 
Harrisonburg,  Virginia  22801. 

Telephone  Number:  (703)  564-1534. 

Amount  Awarded:  $1,499,348.00. 

General  Objectives 

The  United  States  Department  of 
Housing  and  Urban  Development  (HUD) 
and  the  Center  for  Public  Safety,  Inc., 
(grantee)  have  entered  into  a  grant 
agreement  for  $1,499,348.00  of  Public 
and  Indian  Housing  Drug  Elimination 
Program  Technical  Assistance  funds  to: 


(1)  develop  a  program  to  improve  public 
housing  police  departments  in 
Baltimore  HA  and  Community 
Development,  Baltimore,  MD;  Boston 
HA,  Boston,  MA;  Buffalo  HA,  Buffalo, 
NY;  Chicago  HA,  Chicago,  IL;  Cuyahoga 
Metropolitan  HA,  Cleveland,  OH;  HA  of 
the  City  of  Los  Angeles,  Los  Angeles, 

CA;  HA  of  the  City  of  Oakland,  Oakland, 
CA;  HA  of  the  City  of  Pittsburgh, 
Pittsburgh,  PA;  HA  of  the  City  of 
Waterbury,  Waterbury,  CT;  Virgin 
Islands  HA,  Virgin  Islands;  Philadelphia 
HA,  and  Philadelphia,  PA,  (2)  facilitate 
law  enforcement  service  agreements 
between  housing  authorities  and  local 
government,  and  (3)  provide  the 
technical  assistance  to  implement  the 
program  and  agreements. 

This  is  a  cost-reimbursable  grant  for 
$1,499,348  for  a  l-year  base  period,  with 
4  option  years.  Each  additional  fiscal 
year  award  will  be  for  comparable 
amounts  based  upon  an  evaluation  of 
grant  performance  and  the  availability 
of  funds. 

Dated:  September  30, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  94-26011  Filed  10-19-94;  8:45  am) 
BILLING  CODE  4210-33-P 


Office  of.  the  Assistant  Secretary  for 
Administration 

[Docket  No.  N-94-3826;  FR-3797-N-01] 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 

ACTION:  Notice  of  a  Computer  Matching 
Program — ^HUD  and  Department  of 
Justice  (DOJ). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  (Computer  Matching 
and  Privacy  Protection  Act  of  1988  (Pub. 
L.  100-503),  Office  of  Management  and 
Budget  (OMB)  Guidelines  on  the 
Conduct  of  Matching  Programs  (54  FR 
25818  (June  19, 1989)),  and  OMB 
Bulletin  89-22,  “Instructions  on 

A*, 


52984 


Federal  Register  /  Vol.  59,  No.  202  /  Thursday,  October  20,  1994  /  Notices 


Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
Congress  and  the  Public,”  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
computer  matching  program  with  the 
Department  of  Justice  (DOJ)  to  utilize  a 
computer  information  system  of  HUD, 
the  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS),  with  DOJ’s 
debtor  files.  The  CAIVRS  data  base  now 
includes  delinquent  debt  information 
fi-ora  the  Departments  of  Agriculture, 
Education  and  Veterans  Affairs  and  the 
Small  Business  Administration.  This 
match  will  allow  prescreening  of 
applicants  for  debts  owed  or  loans 
guaranteed  by  the  Federal  Government 
to  ascertain  if  the  applicant  is 
delinquent  in  paying  a  debt  owed  to  or 
insured  by  the  Federal  Government. 
Before  granting  a  loan,  a  lending  agency 
and/or  an  authorized  lending  institution 
will  be  able  to  interrogate  the  CAIVRS 
debtor  file  which  contains  the  Social 
Security  Numbers  (SSNs)  of  HUD’s 
delinquent  debtors  and  defaulters  and 
debtor  files  of  the  DOJ  and  verify  that 
the  loan  applicant  is  not  in  default  on 
a  Federal  judgment  or  delinquent  on 
direct  or  guaranteed  loans  of 
participating  Federal  programs. 
Authorized  users  place  a  telephone  call 
to  the  system.  The  system  provides  a 
recorded  message  followed  by  a  series  of 
instructions,  one  of  which  is  a 
requirement  for  the  SSN  of  the  loan 
applicant.  The  system  then  reports 
audibly  whether  the  SSN  is  related  to 
delinquent  or  defaulted  Federal 
obligations  for  HUD  or  other  agency 
direct  or  guaremteed  loans.  As  a  result 
of  the  information  produced  by  this 
match,  the  authorized  users  may  not 
deny,  terminate,  or  make  a  final 
decision  of  any  loan  assistance  to  an 
applicant  or  t^e  other  adverse  action 
against  such  applicant,  until  an  officer 
or  employee  of  such  agency  has 
independently  verified  such 
information. 

DATES:  Effective  Date:  Computer 
matching  is  expected  to  begin  40  days 
after  publication  of  this  notice  unless 
comments  are  received  which  will 
result  in  a  contrary  determination,  or  40 
days  firom  the  date  a  computer  matching 
agreement  is  signed,  whichever  is  later. 

Comments  Due  Date:  November  29, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410. 


Commrmications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  commxmication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  PRIVACY  ACT  INFORMATION  AND  FOR 
FURTHER  INFORMATION  FROM  RECIPIENT 
AGENCY  CONTACT:  Jeanette  Smith, 
Departmental  Privacy  Act  Officer, 
Dep)artment  of  Housing  and  Urban 
Development,  451  7th  Street,  SW, 
Washington,  DC  20410,  telephone 
number  (202)  708-2374.  (This  is  not  a 
toll-free  number.) 

FOR  FURTHER  INFORMATION  FROM  SOURCE 
AGENCY  CONTACT:  Diane  J.  Miller,  Debt 
Collection  Management,  Department  of 
Justice,  10th  and  Constitution  Avenue, 
NW,  Washington,  DC  20530.  Telephone 
number  (202)  514-5343.  (This  is  not  a 
toll-free  number.) 

Reporting 

In  accordance  with  Pub.  L.  100-503, 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1988,  as  amended,  and 
Office  of  Management  and  Budget 
Bulletin  89-22  “instructions  on 
Repxjrting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
(0MB),  Congress  and  the  Public;” 
copies  of  this  Notice  and  report,  in 
duplicate,  are  being  provided  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget. 

Authority 

The  matching  program  will  be 
conducted  under  the  authority  of  28 
U.S.C.  2301(e)  (3611  of  the  Federal  Debt 
Collection  Ihncedures  Act  of  1990,  Pub. 
L.  101-647),  and  Office  of  Management 
and  Budget  (OMB)  Circular  A-129 
(Managing  Federal  Credit  Programs)  and 
A-70  (Policies  for  Federal  Credit 
Programs  and  Non-Tax  Receivables.  One 
of  the  purposes  of  all  Executive 
departments  and  agencies — including 
HUD — is  to  implement  efficient 
meinagement  practices  for  Federal  credit 
programs. 

Objectives  To  Be  Met  by  the  Matching 
Program 

By  identilying  those  individuals  or 
corporations  against  whom  the  DOJ  has 
filed  a  judgment,  the  Federal 
Government  can  expand  the 
prescreening  search  of  their  loan 
applicants  to  further  avoid  lending  to 
applicants  who  are  credit  risks. 

Records  To  Be  Matched 

HUD  will  utilize  its  system  of  records 
entitled.  Accounting  Records,  HUD/ 


DEPT-2.  The  debtor  files  for  HUD 
programs  involved  are  included  in  this 
system  of  records.  HUD’s  debtor  files 
contain  information  on  borrowers  and 
co-borrowers  who  are  currently  in 
default  (at  least  90  days  delinquent  on 
their  loans);  or  who  have  any 
outstanding  claims  piaid  during  the  last 
three  years  on  Title  II  insured  or 
guaranteed  home  mortgage  loans;  or 
individuals  who  have  defaulted  on 
Section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAIVRS  match,  HUD/DEPT-2, 
System  of  Records,  receives  its  program 
inputs  fi-om  HUD/DEPT-28,  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans — Default;  HUD/ 
DEPT-32,  Delinquent/Default/Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1,  Rehabilitation  Loans- 
Delinquent/Default. 

The  DOJ  will  provide  HUD  with  its 
debtor  files  contained  in  its  system  of 
records  entitled.  Debt  Collection 
Management  System,  JUSTICE/JMD- 
006.  HUD  is  maintaining  DOJ’s  records 
only  as  a  ministerial  action  on  behalf  of 
DOJ,  not  as  a  part  of  HUD’s  HUD/DEPT- 
2  system  of  records.  DOJ’s  data  contain 
information  on  individuals  or 
corporations  who  have  defaulted  on 
Federal  judgments.  The  DOJ  will  retain 
ownership  and  responsibility  for  their 
system  of  records  that  they  place  with 
HUD.  HUD  serves  only  as  a  record 
location  and  routine  use  recipient  for 
DOJ’s  data. 

Notice  Procedures 

HUD  will  notify  individuals  at  the 
time  of  application  (ensuring  that 
routine  use  appears  on  the  application 
form)  for  guaranteed  or  direct  loans  that 
their  records  will  be  matched  to 
determine  whether  they  are  delinquent 
or  in  default  on  a  Federal  debt.  HUD 
and  the  DOJ  will  also  publish  notices 
concerning  routine  use  disclosures  in 
the  Federal  Register  to  inform 
individuals  that  a  computer  match  may 
be  performed  to  determine  a  loan 
applicant’s  credit  status  with  the 
Federal  Government. 

Categories  of  Records/Individuals 
Involved 

The  debtor  records  include  these  data 
elements:  SSN,  claim  number,  program 
code,  and  indication  of  indebtedness. 
Categories  of  records  include:  Records 
of  claims  and  defaults,  repayment 
agreements,  credit  reports,  financial 
statements,  records  of  foreclosures,  and 
Federal  judgment  liens. 

Categories  of  individuals  include: 
Former  mortgagors  and  purchasers  of 
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HUD-owned  properties,  manufactxired 
(mobile)  home  and  home  improvement 
loan  debtors  who  ^  delinquent  or  in 
default  on  their  loans,  rehabilitation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  individuals 
or  corporations  against  whom 
judgments  have  been  filed  by  DOJ. 

Period  of  the  Match 

Matching  will  begin  at  lease  40  days 
from  the  date  copies  of  the  signed  (by 
both  Data  Integrity  Boards)  computer 
matching  agreement  are  sent  to  both 
Houses  of  Congress  or  at  least  40  days 
fi'om  the  date  this  Notice  is  published  in 
the  Federal  Register,  whichever  is  later, 
providing  comments  are  received  which 
would  result  in  a  contrary 
determination.  The  matching  program 
will  be  in  effect  and  continue  for  18 
months  with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  in  writing  to  terminate  or  modify 
the  agreement. 

Issued  at  Washington,  DC,  October  14, 
1994. 

Marilynn  A.  Davis, 

Assistant  Secretary  for  Administration. 

(FR  Doc.  94-26016  Filed  10-19-94;  8:45  am] 
BILLING  CODE  421&-12-M 


[Docket  No.  N-44-8827;  FR  3802-N-01] 

Privacy  Act  of  1974;  Proposed 
Amendment  to  a  Systems  of  Records 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 

ACTION:  Notification  of  a  proposed 
amendment  to  an  existing  system  of 
records. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  (HUD) 
proposes  to  amend  its  system  of  records 
entitled  “Accounting  Records,  HUD/ 
DEPT-2”  in  its  inventory  of  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  £52a),  as  amended. 
Notice  of  this  system  was  last  published 
at  55  FR  17676,  April  26, 1990. 
EFFECTIVE  DATE:  This  action  will  be 
effective  without  further  notice  on 
November  21, 1994,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proposed  amendment  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title.  An 
original  and  four  copies  of  comments 


should  be  submitted.  Facsimile  (FAX) 
comments  are  not  acceptable.  A  copy  of 
each  commimication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  at  (202)  708-2374,  or  Mary 
Felton  at  (202)  708-4256.  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  HUD/ 
DEPT-2  contains  a  variety  of  records 
relating  to  HUD’s  accounting  functions. 
These  records  are  maintained  for  the 
purpose  of  supporting  HUD’s 
administrative  management  and 
collection  of  delinquent  debts, 
including  past  due  loan  payments, 
overpayments,  fines,  penalties,  fees, 
damages,  interest,  leases,  sales  of  real 
property  that  are  owed  to  HUD  or  to 
other  Federal  agencies.  Pursuant  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  notice  is  given  that  HUD 
proposes  to  modify  some  of  the  general 
routine  uses  and  add  new  routine  uses 
to  this  system  of  records.  The  revised 
routine  uses  (items  (i),  (k)  and  (1))  more 
specifically  identify  the  categories  of 
users  (i.e.,  other  Federal  agencies)  to 
whom  records  may  be  disclosed 
pursuant  to  authorized  and  approved 
computer  matching  programs 
undertaken  for  debt  collection  purposes. 
In  addition,  HUD  is  amending  other 
routine  uses  (items  (j),  (m),  (n),  (o),  and 
(p))  to  permit  more  effective 
administrative  management  and 
collection  of  delinquent  claims  and 
debts  owed  to  the  U.S.  Government 
under  any  programs  administered  by 
HUD. 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously,  the 
system  and  a  prefatory  statement 
containing  the  general  routines  used 
applicable  to  all  HUD  systems  of  records 
was  published  in  the  “Federal  Register 
Privacy  Act  Issuances,  1989 
Compilation,  Volume  1.” 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  afforded  a  30- 
day  period  in  which  to  comment  on  the 
new  record  system. 

The  system  report,  as  required  by  5 
U.S.C,  552a(r),  has  been  submitted  to 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB),  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  A-130, 
“Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals’’  dated  June  25, 1993  (58  FR 
36075,  July  2, 1993). 


Authority:  5  U.S.C.  552a;  88  Stat.  1896;  sec 
7(d),  Department  of  HUD  Act  (42  U.S.C 
3535(d)). 

Issued  at  Washington,  DC,  October  14, 

1994. 

Marilynn  A.  Davis, 

Assistant  Secretary  for  Administration. 

HUD/DEPT-2 

SYSTEM  name: 

Accounting  Records. 
***** 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  other  routine 
uses  are  as  follows: 

(a)  To  the  U.S.  Treasury — for 
disbursements  and  adjustments  thereof. 

(b)  To  the  Internal  Revenue  Service — 
for  reporting  of  sales  commissions  and 
for  reporting  of  discharged 
indebtedness: 

(c)  To  the  General  Accounting  Office, 
General  Service  Administration, 
Department  of  Labor,  Labor  housing 
au&orities,  and  taxing  authorities — for 
audit,  accoimting  and  financial 
reference  purposes. 

(d)  To  mortgage  lenders — for 
accounting  and  financial  reference 
purposes,  for  verifying  information 
provided  by  new  loan  applicants  and 
evaluating  creditworthiness. 

(e)  To  HUD  contractors — for  debt  and/ 
or  mortgage  note  servicing. 

(f)  To  financial  institutions  that 
originated  or  serviced  loans — ^to  give 
notice  of  disposition  of  claims. 

(g)  To  title  insurance  companies — for 
payment  of  liens. 

(h)  To  local  recording  offices — for 
filing  assignments  of  legal  documents, 
satisfactions,  etc. 

(i)  To  the  Defense  Manpower  Data 
Center  (DMDC)  of  the  Department  of 
Defense  and  the  U.S.  Postal  Service  to 
conduct  computer  matching  programs 
for  the  purpose  of  identifying  and 
locating  individuals  who  are  receiving 
Federal  salaries  or  benefit  payments  and 
are  delinquent  in  their  repayment  of 
debts  owed  to  the  U.S.  Government 
under  certain  programs  administrated 
by  HUD  in  order  to  collect  the  debts 
under  the  provisions  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365) 
by  voluntary  repayment,  or  by 
administrative  or  salary  offset 
procedures. 

(j)  To  any  other  Federal  agency  for  the 
purpose  of  effecting  administrative  or 
salary  offset  procedures  against  a  person 
employed  by  that  agency  or  receiving  or 
eligible  to  receive  some  benefit 
payments  from  the  agency  when  HUD  as 
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a  creditor  has  a  claim  against  that 
person. 

(k)  With  other  agencies;  such  as. 
Departments  of  Agriculture,  Education 
and  Veteran  Affairs,  and  the  Small 
Business  Administration — for  use  of 
HUD’s  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS)  to  prescreen 
applicants  for  loans  or  loans  guaranteed 
by  the  Federal  Government  to  ascertain 
if  the  applicant  is  delinquent  in  paying 
a  debt  ovkred  to  or  insured  by  the 
Government. 

(l)  To  the  Internal  Revenue  Service  by 
computer  matching  to  obtain  the 
mailing  address  of  a  taxpayer  for  the 
purpose  of  locating  such  taxpayer  to 
collect  or  to  compromise  a  Federal 
claim  by  HUD  against  the  taxpayer 
pursuant  to  26  U.S.C.  6103(m)(2)  and  in 
accordance  with  31  U.S.C.  3711,  3217, 
and  3718. 

(m)  To  a  credit  reporting  agency  for 
the  purpose  of  either  adding  to  a  credit 
history  file  or  obtaining  a  credit  history 
file  on  an  individual  for  use  in  the 
administration  of  debt  collection. 

(n)  To  the  U.S.  General  Accounting 
Office  (GAO),  Department  of  Justice, 
United  States  Attorney,  or  other  Federal 
agencies  for  further  collection  action  on 
any  delinquent  account  when 
circumstances  warrant. 

(o)  to  a  debt  collection  agency  for  the 
purpose  of  collection  services  to  recover 
monies  owed  to  the  U.S.  Government 
under  certain  programs  or  services 
administered  by  HUD. 

(p)  to  any  other  Federal  agency 
including,  but  not  limited  to,  the 
Internal  Revenue  Service  (IRS)  pursuant 
to  31  U.S.C.  3720A,  for  the  purpose  of 
effecting  an  administrative  offset  against 
the  debtor  for  a  delinquent  debt  owed  to 
the  U.S.  Government  by  the  debtor. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pmsuant  to  5  U.S.C. 
552a(b)(12),  disclosures  may  be  made 
from  the  record  system  to  consumer 
reporting  agencies  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  168a(f) 
or  the  Federal  Claims  Collection  Act  of 
1966,  31  U.S.C.  3701(a)(3)).  The 
disclosure  is  limited  to  information 
necessary  to  establish  the  identity  of  the 
individual,  including  name,  address  and 
taxpayer  identification  number  (Social 
Secmity  Number);  the  amount,  status, 
and  history  of  the  claim,  and  the  agency 
or  program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
credit  report. 

«  *  *  *  * 

[FR  Doc.  94-26019  Filed  10-19-94;  8:45  am) 
BILUNQ  CODE  4MIMI1-M 


Office  of  the  General  Counsel 

[Docket  No.  0-94-1074;  FR-3801-D-01] 

Redelegation  of  Authority  Concerning 
Claims  Under  the  Federal  Tort  Claims 
Act  and  the  Military  Personnel  and 
Civilian  Employees’  Claims  Act  of  1964 

AGENCY:  Office  of  the  General  Counsel, 
HUD. 

ACTION:  Notice  of  redelegation  of 
authority. 

SUMMARY:  In  this  notice,  the  General 
Counsel  redelegates  full  authority  to 
dispose  of  claims  under  the  Federal  Tort 
Claims  Act  and  the  Military  Personnel 
and  Civilian  Employees’  Claims  Act  to 
the  Associate  Generd  Coimsel  for 
Human  Resources  Law  and  to  the  Field 
Assistant  General  Counsel. 

EFFECTIVE  DATE:  October  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marylea  W.  Byrd,  Assistant  General 
Counsel  fOT  Training  and 
Administrative  Law,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW,  Room  10240, 
Washington,  DC  20410,  202-708—4188. 
[This  is  not  a  toll-free  number.)  A  voice/ 
TDD  number  is  available  at  1-800-708- 
3259. 

SUPPLEMENTARY  INFORMATION:  There  has 
been  a  reorganization  of  the  Office  of 
General  Counsel  and  HUD’s  Field 
structure  in  order  to  provide  the  best 
service  possible  to  HUD  program  and 
administrative  offices,  members  of  the 
public,  and  program  beneficiaries 
relying  on  HUD’s  legal  services.  Prior  to 
the  reorganization,  ffie  General  Coimsel 
had  redelegated,  to  the  positions  of 
Associate  General  Counsel  for  Equal 
Opportunity  and  Administrative  Law 
and  Regional  Counsel,  the  authority  to 
handle  claims  relating  to  the  Federal 
Tort  Claims  Act  and  the  Military 
Personnel  and  Civilian  Employees’ 
Claims  Act.  As  under  the  reorganization 
these  positions  no  longer  exist,  the 
General  Counsel  is  redelegating  the 
authority  to  handle  these 
responsibilities  to  the  new  positions  of 
Associate  General  Counsel  for  Human 
Resources  Law  and  Field  Assistant 
General  Counsel. 

Accordingly,  the  General  Counsel 
redelegates  his  authority  under  the 
Federal  Tort  Claims  Act,  as 
implemented  at  24  CFR  17.7,  and  his 
auffiority  under  the  Military  Personnel 
and  Civilian  Employees’  Claims  Act,  as 
implemented  at  24  CFR  17.47,  as 
follows: 

Section  A.  Authority  Redelegated 

1.  The  Associate  General  Counsel  for 
Human  Resources  Law  is  redelegated 


the  power  and  authority:  (a)  To 
consider,  ascertain,  adjust,  determine, 
compromise,  allow,  deny,  or  otherwise 
dispose  of  claims  under  the  Federal  Tort 
Claims  Act;  and  (b)  to  consider, 
ascertain,  adjust,  determine, 
compromise,  allow,  deny,  or  otherwise 
dispose  of  claims  under  the  Military 
Personnel  and  Civilian  Employees 
Claims  Act. 

2.  Each  Field  Assistant  General 
Counsel  is  redelegate  the  power  and 
authority:  (a)  To  consider,  ascertain, 
adjust,  determine,  compromise,  allow, 
deny,  or  otherwise  dispose  of  claims 
under  the  Federal  Tort  Claims  Act 
arising  out  of  occurrences  within  the 
HUD  geographical  area  for  which  the 
Field  Assistant  General  Counsel  is 
responsible;  and  (b)  to  consider, 
ascertain,  adjust,  determine, 
compromise,  allow,  deny,  or  otherwise 
dispose  of  claims  under  the  Military 
Personnel  and  Civilian  Employees’ 
Claims  Act  by  HUD  employees  within 
the  geographical  area  for  which  the 
Field  Assistant  General  Counsel  is 
responsible. 

Section  B.  Authority  Superseded 

This  redelegation  of  authority 
supersedes  the  redelegation  of  authority 
to  the  Associate  General  Counsel  for 
Equal  Opportunity  and  Administrative 
Law  and  to  Regional  Counsel,  published 
on  January  17, 1983  at  48  FR  2069. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C  3535(d);  24  CFR  17.7  and  17.47. 

Dated:  October  11, 1994. 

Nelson  A.  Diaz, 

General  Counsel,  Department  of  Housing  and 
Urban  Development. 

(FR  Doc.  94-26018  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  421(Mlt-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-920-95-41 10-03;  COC55231] 

Colorado;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CCC55231,  Mesa 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  September 
1, 1994,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500 
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administrative  fee  for  the  lease  and  has 
reimbursed  the  Bmeau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C.  188  (d)  and  (e),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  September  1, 
1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Milada  Krasilinec  of  the 
Colorado  State  Office  at  (303)  239-3767. 

Dated:  September  15, 1994. 

Milada  Krasilinec, 

Land  Law  Examiner,  Lease  Management 
Team. 

IFR  Doc.  94-26029  Filed  10-19-94;  8:45  am) 
BILUNG  CODE 


[NM-930-1310-01:  NMNM  78274] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease;  New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97—451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  78274,  Lea  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  December  1, 
1993,  the  date  of  the  termination.  No 
valid  lease  has  been  issued  affecting  the 
land.  The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$10.00  per  acre,  or  fraction  thereof,  and 
16%  percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
section  31  (d)  and  (e),  the  Bureau  of 
Land  Management  (BLM)  is  proposing 
to  reinstate  the  lease  effective  December 
1, 1993,  subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
the  reimbursement  for  cost  of 
publication  of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Trujillo,  BLM,  New  Mexico  State 
Office,  (505)  438-7592. 

Dated:  October  7, 1994. 

Angela  Trujillo, 

Chief,  Lease  Maintenance  Unit. 

[FR  Doc.  94-25934  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  4310-FB-M 


[WY-920-41-6700:  WYW1 14571] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

October  7, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 

3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW114571  for  lands  in  Fremont 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $20.00  per  acre,  or 
fraction  thereof,  per  year  and  18% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW114571  effective  February  1, 
1994,  subject  to  the  origihal  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 

Su pervisory  Land  Law  Examiner. 

(FR  Doc.  94-26033  Filed  19-19-94;  8:45  am) 
BILUNG  CODE  43ia-22-M 


[WY-920^1-6700;  WYW1 29062] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

October  7, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 

3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW129062  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  emd  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW129062  effective  May  1, 


1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  ).  Lewis, 

Supervisory  Land  Law  Examiner. 

(FR  Doc.  94-26034  Filed  10-19-94;  8:45  am) 
BILLING  CODE  4310-22-M 


[WY-920-41-6700;  WYW1 29061] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

October  7, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 

3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW129061  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and 
was  accomplished  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW129061  effective  May  1, 

1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 

Supervisory  Land  Law  Examiner. 

(FR  Doc.  94-26035  Filed  10-19-94;  8:45  am) 
BILLING  CODE  4310-^-M 


[NM-01 0-421 0-05;  NM-91337] 

A  Direct  Sale  of  Public  Land  to  William 
Gruenerwald 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  following  public  land  has 
been  found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713)  and  at  no  less 
than  the  estimated  fair  market  value  of 
$19,000.  The  land  will  not  be  offered  for 
sale  until  at  least  60  days  after  the  date 
of  this  notice. 

New  Mexico  Principal  Meridian 
T.  20  N.,  R.  23  E., 
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Sec.  3:  SEV4SEy4 
T.  21  N..  R.  23  E.. 

Sec  11:  NWV4SWV4 
<5«r  72-  SPV4SWV4 
Sec  33:  SWV4NWV4,  NWV4SWV4 
The  subject  public  land  containing  200 
acres,  more  or  less,  will  be  sold  to  William 
Gruenerwald  of  Colorado  Springs,  Colorado. 
Mr,  Cruenerwald  is  the  grazing  permittee  and 
owns  the  surrounding  lands.  The  disposal  of 
these  parcels  is  in  conformance  with  the  Taos 
Resource  Management  Plan  approved  in 
October  1988.  The  disposal  is  consistent  with 
State  and  local  government  programs,  plans, 
and  applicable  regulations. 

EFFECTIVE  DATE:  Interested  parties  may 
submit  comments  on  the  direct  sale 
within  45  days  of  publication  of  this 
notice. 

ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  BLM,  Albuqerque 
District  Office,  435  Montano  NE, 
Albuquerque,  New  Mexico  87107. 

FOR  FURTHER  INFORMATION  CONTACT:  Lora 
Yonemoto,  BLM,  Taos  Resource  Area 
Office,  224  Cruz  Alta  Road,  Taos,  New 
Mexico  87571  or  at  (505)  758-8851. 
SUPPLEMENTARY  INFORMATION:  The  direct 
sale  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  the 
Act  of  August  30, 1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 
document  or  other  document  of 
conveyance  is  available  for  review  at 
this  BLM  office. 

3.  Right-of-way  number  NM-5636  to 
New  Mexico  State  Highway  Department. 

Publication  of  this  notice  in  Federal 
Register  will  segregate  the  public  land 
from  appropriations  under  the  public 
land  laws  including  the  mining  laws  but 
not  mineral  leasing  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  a  patent  or  other  docmnent 
of  conveyance,  270  days  from  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  upon  publication  of  Notice 
of  Termination,  whichever  occurs  first. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Michael  R.  Ford, 

District  Manager. 

(FR  Doc.  94-26030  Filed  10-19-94;  8:45  am) 
BILLINQ  CODE  4310-FB-M 


PD-842-0&-1420-00] 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  elective 
9:00  a.m.,  October  13, 1994. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boimdary,  the  subdivisional  lines,  and 
adjusted  1874  meanders  of  the  left  bank 
of  the  Snake  River,  and  the  subdivision 
of  sections  19,  20,  and  21,  and  a  metes- 
and-bounds  surveys  in  sections  19  and 
20,  T.  9  S.,  R.  29  E.,  Boise  Meridian, 
Idaho,  Group  No.  861,  was  accepted, 
October  3, 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Reclamation. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Biureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  October  13, 1994. 

Duane  E.  Olsen,, 

Chief  Cadastral  Surveyor  for  Idaho. 

(FR  Doc.  94-26031  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  4310-GQ-M 

p  D-01 6-05-1 56(MX)-F279] 

Realty  Action;  Ada  and  Elmore 
Counties,  ID 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action.  This 
notice  opens  some  public  lands  that 
were  previously  closed  to  mechanized 
vehicles  under  emergency  regulations 
within  the  perimeter  of  the  Foothills 
Fire  in  rural  Ada  and  Elmore  Counties, 
Idaho. 

SUMMARY:  Except  for  those  public  lands 
described  below,  which  will  remain 
closed,  the  emergency  closure  of  public 
lands  published  in  the  Federal  Register 
on  September  30, 1992,  (Pg.  45068,  Vol. 
57.  No.  190)  is  hereby  rescinded,  and 
previously  closed  roads  and  trails 
located  within  the  Foothills  Fire  area 
are  hereby  re-opened  for  vehicular 
travel. 

Areas  Remaining  Closed 

All  or  portions  of  Secs.  24  and  25,  T.  2  N., 

R.  4  E.,  Eloise  Meridian,  Idaho. 

All  or  portions  of  Secs.  22,  23,  26,  and  27. 
T.  1  N.,  R.  5  E.,  Boise  Meridian,  Idaho. 

All  or  portions  of  Secs.  29,  30,  31,  and  32, 
T.  2  N.,  R  5  E.,  Boise  Meridian,  Idaho. 

All  or  portions  of  Secs.  8,  9,  and  10.  T.  1 

S. ,  R.  6  R,  Boise  Meridian,  Idaho. 


A  map  showing  the  exact  boundaries 
of  those  areas  remaining  closed  is 
available  for  inspection  at  the  BLM 
Boise  District  Office,  3948  Development 
Avenue,  Boise,  Idaho  83705.  Within  the 
above  described  public  land,  operation 
of  mechanized  vehicles  (motorized 
vehicles  and  mountain  bikes)  will 
continue  to  be  prohibited  to  protect  soil, 
watershed,  and  wildlife  values.  The 
closure  of  these  areas  will  continue  for 
an  indefinite  period  imder  the 
conditions  and  restrictions  outlined  in 
the  original  emergency  closure  order 
referenced  above. 

Dated:  October  6, 1994. 

Rodger  E.  Schmitt, 

Acting  District  Manager. 

[FR  Doc.  94-26032  Filed  10-19-94;  8:45  am] 
BILLING  CODE  4310-GQ-P 

[NM-9S0-05-1 420-00] 

Notice  Of  Filing  of  Plats  of  Survey;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  on  November  15, 1994, 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  25  N.,  R.  10  W.. 

Accepted  August  22, 1994,  for  Croup  909 
NM. 

T.  23  N..  R.  10  E.. 

Accepted  September  6, 1994,  for  Croup 
769  NM. 

T.  11  N.,R.6E.. 

Accepted  September  6, 1994,  for  Croup 
911  NM. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
protest  is  filed. 
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The  above  listed  plats  represent 
dependent  surveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  27115, 
Santa  Fe,  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $2.50  per  sheet. 

Dated:  October  11, 1994. 

John  P.  Bennett, 

Chief,  Bmncb  of  Cadastral  Survey/Geo 
Science. 

(FR  Doc.  94-26036  Filed  10-10-94;  8:45  am) 
BiLUNQ  CODE  4310-FB-M 


[OR-«42-00^730-02;  04-307] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
.publication. 

Willamette  Meridian 

Oregon 

T.  4  S..  R.  3  E., 

Accepted  September  8, 1994. 

Tps.  1  S.,  1  &  2  N.,  Rs.  7  &  8  E., 

Accepted  September  23, 1994  (6  Sheets). 

T.  35  S.,  R.  25  E., 

Accepted  August  25, 1994. 

T.  39  S..  R.  1  W., 

Accepted  August  17, 1994. 

T.  18  S.,  R.  11  W., 

Accepted  August  22, 1994. 

T.  30  S.,  R.  11  W., 

Accepted  September  8, 1994. 

T.  31  S.,  R.  11  W., 

Accepted  September  27, 1994. 

Washington 
T.  22  N.,  R.  4  W.. 

Accepted  August  3, 1994. 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s),  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  ftnm  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1300  N.E.  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
'  the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 


against  a  siuvey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

Tne  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  1300  N£, 
44th  Avenue,  P.O.  Box  2965,  Portland, 
Oregott!97208. 

Dated:  October  7, 1994. 

Robert  D.  DeViney,  Jr., 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  94-25984  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  431fr-33-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-684-685 
(Final)] 


Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Conunission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations’ 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,1). 

SUPPLEMENTARY  INFORMATION: 
Background 

These  investigations  are  being 
instituted  as  a  result  of  an  affirmative 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  fresh  cut  roses  from  Colombia  and 
Ecuador  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  February 
14, 1994,  by  the  Floral  Trade  Coimcil, 
Haslett,  MI. 

Participation  in  the  Investigations  and 
Public  Service  List 


Fresh  Cut  Roses  From  Colombia  and 
Ecuador 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of 
final  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-684-685  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Colombia  and 
Ecuador  of  fresh  cut  roses,  provided  for 
in  subheading  0603.10.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States, 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFT?  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  September  16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 


Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission’s 
rules,  not  later  than  twenty-one  (21) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  January  13, 1995, 
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and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.21  of 
the  Conunission’s  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  these  investigations 
beginning  at  9:30  a.m.  on  January  26. 
1995,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  January  17, 
1995.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission’s 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  January  24, 1995,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  sections 
201.6(b)(2),  201.13(f).  and  207.23(b)  of 
the  Commission’s  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigations  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encoiuaged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.22  of  the 
Commission’s  rules;  the  deadline  for 
filing  is  January  20, 1995.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.23(b)  of  the 
Commission’s  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.24  of  the 
Conunission’s  rules.  The  deadline  for 
filing  posthearing  briefs  is  February  3, 
1995;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  February  3, 
1995.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission’s  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission’s  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 


certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission’s  rules. 

By  order  of  the  Commission. 

Issued:  October  14, 1994. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-26024  Filed  10-19-94;  8:45  am] 
BILUNQ  CODE  7020-O2-P 


INTERSTATE  COMMERCE  * 
COMMISSION 

[Docket  No.  AB-83  (Sub-No.  14X)] 

Maine  Central  Railroad  Company; 
Abandonment  Exemption;  Cumberland 
and  Oxford  Counties,  ME 

[Docket  No.  268  (Sub-No.  2X)] 

Portland  Terminal  Company; 
Discontinuance  of  Service  Exemption; 
Cumberland  and  Oxford  Counties,  ME 

Maine  Central  Railroad  Company 
(MEC)  and  Portland  Terminal  Company 
(PT)  filed  a  notice  of  exemption  under 
49  CFR  Part  1152  Subpart  F — Exempt 
Abandonments  and  Discontinuances  to 
abandon  and  discontinue  service  over  a 
segment  of  their  Mountain  Division  line 
of  railroad  between  milepost  5.76  and 
milepost  51.11,  a  distance  of 
approximately  45.35  miles  in 
Cumberland  and  Oxford  Counties,  ME. 

MEC  and  PT  certify  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic,  if  any, 
has  been  rerouted  over  other  lines;  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  government  entity  acting  on  behdf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  or 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 


condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  17, 1994,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  October  28, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  7, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  John  R. 
Nadolny,  Iron  Horse  Park,  No.  Billerica, 
MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

MEC  and  PT  have  filed  an 
environmental  report  which  addresses 
the  effect,  if  any,  of  the  abandonment 
and  the  discontinuance  on  the 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  October  21, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
W'ashington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided;  October  12, 1994. 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  these  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  this  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Bail  Lines,  5  I.C.C.2d 
377  (1989)i  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

3  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 
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By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

(FR  Doc.  94-25995  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Controlled  Substances:  Established 
Initial  1995  Aggregate  Production 
Quotas 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  aggregate  production 
quotas  for  1995. 

SUMMARY:  This  notice  establishes  initial 
1995  aggregate  production  quotas  for 
some  controlled  substances  in 
Schedules  I  and  II  of  the  Controlled 
Substances  Act  (CSA). 

EFFECTIVE  DATE:  This  order  is  effective 
upon  October  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  §  0.100  of  title  28  of 
the  Code  of  Federal  Regulations.  The 
Administrator,  in  turn,  has  redelegated 
this  function  to  the  Deputy  Administrtor 
pursuant  to  59  FR  23637  (May  6, 1994). 

On  August  4, 1994,  a  notice  of  the 
proposed  initial  1995  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (59 
FR  39790).  All  interested  persons  were 
invited  to  comment  on  or  before 
September  6, 1994.  The  following 
comments  were  received. 

Two  companies  commented  that  the 
proposed  1995  initial  aggregate 
production  quota  for  amphetamine  is 
insufficient  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
maintenance  of  reserve  stocks.  Based  on 
ourent  1994  manufacturing  quotas,  the 
1995  FDA  estimate  of  medical  need,  and 
export  requirements,  the  DEA  increased 


the  1995  initial  aggregate  production 
quota  for  amphetamine. 

A  company  commented  that  the 
proposed  initial  1995  aggregate 
production  quota  for  levo- 
desoxyephedrine  is  insufficient  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States,  for  export 
requirements  and  the  maintenance  of 
reserve  stocks.  After  a  review  of  the 

1994  manufactming  quota,  the  1995 
FDA  estimate  of  medical  need  and  other 
data,  the  DEA  has  determined  that  no 
adjustment  is  necessary  at  this  time. 

Two  companies  commented  that  the 
proposed  1995  initial  aggregate 
production  quota  for  methylphenidate  is 
insufficient  to  meet  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States 
and  for  the  maintenance  of  reserve 
stocks.  Based  on  1994  manufacturing 
quotas,  1993  year-end  inventories,  the 

1995  FDA  estimate  of  medical  need  and 
research  and  development 
requirements,  the  DEA  adjusted  the 
initial  1995  aggregate  production  quota 
for  methylphenidate  accordingly. 

Pertaining  to  Sufentanil,  one  company 
commented  that  the  proposed  1995 
initial  aggregate  production  quota  is 
insufficient  to  meet  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States. 

The  DEA  reviewed  all  available 
information  and  adjusted  the  initial 
1995  aggregate  production  quota  for 
Sufentanil. 

Another  company  commented  that 
the  proposed  initial  1995  aggregate 
production  quotas  for  hydromorphone, 
oxymorphone  and  oxycodone  (for 
conversion)  are  insufficient  to  meet  the 
estimated  medical,  scientific,  research 
and  industrial  needs  of  the  United 
States.  After  a  review  of  1994 
manufacturing  quotas  and  research  and 
product  development  requirements,  the 
DEA  has  determined  that  increases  are 
necessary  to  meet  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  imder  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interest  must  be  considered 


imder  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.  The  estabhshment  of 
annual  aggregate  production  quotas  for 
Schedules  I  and  n  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  actions  does  not  require  a 
regulatory  flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  delegated  to  the 
Administrator  of  the  DEA  by  §  0.100  of 
title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  pursuant  to  59 
FR  23637  (May  6, 1994),  the  Deputy 
Administrator  hereby  orders  that  the 
1995  initial  aggregate  production 
quotas,  expressed  in  grams  of  anhydrous 
acid  or  base,  be  established  as  follows. 


Basic  class 


Established 
initial  1995 
quotas  (In 
grams) 


Schedule  I: 
Acetylmethadol 

Aminorex . 

Bufotenine . 

Cathinone . 

Difenoxin . 

2.5- 


2 

2 

10 

4 

14,000 


Dimethoxy-amphetamine 

Oimethylain^tamine  . 

N-Ethylamphetamine . 

Lysergic  acid  diethylamide 

Mescaline . 

Methaqualone  . . 

MethcatNnone . 

4-Methoxyamphetamine  .... 

4-Methylaminorex  . . 

3-Methylfentanyl . 

3.4- 


15,650,000 

2 

4 

41 

2 

2 

9 

12 

2 

12 


Methylenediox- 
yamphetamine  . 

3.4- f^thylenedioxy-N- 

ethylamphetamine  . 

3.4- . 

Methylenedioxy-meth- 

aniphetamine  . 

Normorphine  . 

Tetrahydrocannabinols . 

Thiophene  Analog  of 
Phencyclidine  ;.... . 


12 

2 

12 

2 

35,000 

10 


Schedule  II: 


Alfentanil  . 

Amobarbital . 

Amphetamine . 

Cocaine . 

Codeine  (for  sale) . 

Codeine  (for  conversion)  .. 

Desoxyephedrine . 

Oextropropoxyphene . 

Dihyckocodeine . 

Diphenoxylate  . . 

Ecgonine  (for  conversion) . 
Fentanyl  . 


7,000 

5 

1,026,100 

550,000 

67,312,000 

16,181,000 

'900,020 

124,012,000 

2O2JO0O 

688,000 

650,000 

76,000 
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Basic  class 

Established 
initial  1995 
quotas  (in 
grams) 

Hyrfrocodone  . . 

8,474,000 

404,000 

Hydromorphone  . 

Levo-alpha-acetyinfiethadol 

200,000 

Levorphanol  . 

8,000 

Mepe^ne  . . 

8,637,000 

Methadone . 

3,779,000 

Methadone  (for  conver- 

Sion) . 

364,000 

Methadone  Intermediate 

(for  sale)  . 

300,000 

Methadone  Intermediate 

(for  conversion)  . 

4,393,000 

Methylphenidate . 

8,886,000 

Morphine  (for  sale) . 

7,612,000 

Morphine  (for  conversion)  . 

78,105,000 

Noroxymorphone  (for  sale) 

21,000 

NoroxyiTX>rphone  (for  con- 

version) . 

3,500,000 

Opium . 

1,118,000 

Oxycodor^e  (for  sale)  . 

3,613,000 

Oxycodone  (for  conver- 

Sion) . 

23,000 

Oxymorphone . 

9,200 

15,706,000 

52 

, . 

Phencyclidine . 

Phenytecetone  (for  conver- 

Sion) . 

3,528,000 

Secob£ut>ital  . 

480,000 

Sufentanil  . 

1,600 

Thebaine . 

9,383,000 

'900,000  grams  of  levo-desoxyephedrine 
for  use  in  a  non-controiled,  norv^escription 
product  and  20  grams  for  methampbetamine. 


Dated;  October  12, 1994. 

Stephen  H.  Greene, 

Deputy  Administrator. 

[FR  Doc.  94-25947  Filed  10-19-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Labor 
Cooperation;  Notice  of  Determination 
Regarding  Review  of  Submission 
#940003 

AGENCY:  Office  of  the  Secretary,  Labor. 

.  action:  Notice. 

SUMMARY:  The  U.S.  National 
Administrative  Office  (NAO)  gives 
notice  that  on  October  13, 1994, 
Submission  #940003  was  accepted  for 
review  insofar  as  it  pertains  to  the  issues 
of  freedom  of  association  and  the  right 
to  organize.  The  allegations  of  the 
submission  that  relate  to  the  issue  of 
minimum  employment  standards  were 
not  accepted  for  review.  The  submission 
was  filed  with  the  NAO  on  August  16, 
1994  by  the  International  Labor  Rights 
Education  and  Research  Fund,  the 


Asociacion  Nacional  de  Abogados 
Democraticos  (National  Association  of 
Democratic  Lawyers),  the  Coalition  for 
Justice  in  the  Maquiladoras,  and  the 
American  Friends  Service  Committee 
and  concerns  the  operations  of  an 
employer  in  Nuevo  Laredo,  State  of 
Tamauhpas,  Mexico.  Article  16(3)  of  the 
North  American  Agreement  on  Labor 
Cooperation  (NAALC)  provides  for  the 
review  of  labor  law  matters  in  Canada 
and  Mexico  by  the  NAO.  The  objective 
of  the  review  of  the  submission  will  be 
to  gather  information  to  assist  the  NAO 
to  better  understand  and  publicly  report 
on  the  Government  of  Mexico’s 
promotion  to  compliance  with,  and 
effective  enforcement  of,  its  labor  law 
through  appropriate  government  action, 
as  set  out  in  Article  3  of  the  NAALC. 

EFFECTIVE  DATE:  October  13, 1994. 

FOR  FURTt^R  INFORMATION  CONTACT: 
Irasema  T.  Garza,  Secretary,  U.S. 
National  Administrative  Office. 
IDepartment  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  C— 4327, 
Washington,  DC  20210.  Telephone; 

(202)  501-6653  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On  August 
16, 1994  the  International  Labor  Rights 
Education  and  Research  Fund,  the 
Asociacion  nacional  de  Abogados 
Democraticos  (National  Association  of 
Democratic  Lawyers),  the  Coalition  for 
Justice  in  the  Maquiladoras,  and  the 
American  Friends  Service  Committee 
filed  a  submission  with  the  NAO 
concerning  allegations  involving 
operations  of  an  employer  in  Nuevo 
Laredo,  State  of  Tamaulipas,  Mexico. 
The  allegations  of  the  submission  relate 
to  freedom  of  association,  the  right  to 
organize,  and  minimum  employment 
standards. 

Article  16(3)  of  the  NAALC  provides 
for  the  review  of  labor  law  matters  in 
Canada  and  Mexico  by  the  NAO.  “Labor 
law”  is  defined  in  Article  49  of  the 
NAALC  to  include  freedom  of 
association,  the  right  to  organize,  and 
minimum  employment  standards. 

The  procedural  guidelines  for  the 
NAO,  published  in  the  Federal  Register 
on  April  7, 1994,  specify  that,  in 
general,  the  Secretary  of  the  NAO  shall 
accept  a  submission  for  review  if  it 
raises  issues  relevant  to  labor  law 
matters  in  Canada  or  Mexico  and  if  a 
review  would  further  the  objectives  of 
the  NAALC.  However,  the  guidelines 
permit  the  NAO  to  decline  to  review  a 
submission  if,  inter  aha,  the  submission 
or  available  information  demonstrates 
that  appropriate  relief  has  not  been 
sought  under  the  domestic  laws  of 
Canada  or  Mexico. 


Submission  #940003  relates  to  labor 
law  matters  in  Mexico.  A  review  would 
also  appear  to  further  the  objectives  of 
the  NAALC,  as  set  out  in  Article  1, 
which  include  improving  working 
conditions  and  living  standards  in  each 
Party’s  territory;  promoting,  to  the 
maximum  extent  possible,  the  labor 
principles  set  out  in  Annex  1  of  the 
NAALC,  among  them  fi-eedom  of 
association,  the  right  to  organize,  and 
minimum  employment  standards; 
promoting  compliance  with,  and 
effective  enforcement  by  each  Party  of, 
its  labor  law;  and  fostering  transparency 
in  the  administration  of  labor  law. 
Regarding  minimiim  employment 
standards,  however,  it  appears  to  the 
NAO  that  appropriate  reUef  has  not 
been  sought  imder  the  domestic  laws  of 
Mexico  and  that,  under  the 
circumstances,  review  of  that  issue 
would  not  be  advisable. 

Accordingly,  the  submission  has  been 
accepted  for  review  with  respect  to  the 
issues  of  freedom  of  association  and  the 
right  to  organize  but  not  the  issue  of 
minimum  employment  standards.  The 
NAO’s  decision  is  not  intended  to 
indicate  any  determination  as  to  the 
validity  or  accuracy  of  the  allegations 
contained  in  the  submission.  Further, 
the  decision  not  to  accept  for  review  the 
allegations  relating  to  minimum 
employment  standards  does  not 
foreclose  NAO  review  at  a  future  date 
based  on  submission  of  additional 
information  about  efforts  to  obtain 
appropriate  relief  under  the  domestic 
laws  of  Mexico. 

The  objective  of  the  review  will  be  to 
gather  information  to  assist  the  NAO  to 
better  understand  and  publicly  report 
on  the  Government  of  Mexico’s 
promotion  of  compliance  with,  and 
effective  enforcement  of,  its  labor  law 
through  appropriate  government  action, 
as  set  out  in  Article  3  of  the  NAALC. 

The  review  will  focus  on  compliance 
with,  and  effective  enforcement  of,  labor 
laws  that  guarantee  the  right  of 
association  and  the  right  to  organize 
freely  and  prohibit  the  dismissal  of 
workers  because  of  efforts  to  exercise 
those  rights.  The  review  will  be 
completed,  and  a  public  report  issued, 
within  120  days,  or  180  days  if 
circumstances  require  an  extension  of 
time,  as  set  out  in  the  procedural 
guidelines  of  the  NAO. 

Signed  at  Washington,  DC,  on  October  17, 
1994. 

Irasema  T.  Garza, 

Secretary,  U.S.  National  Administrative 
Office. 

(FR  Doa  94-26101  Filed  10-19-94;  8:45  am) 
BILLING  CODE  4510-2&-M 
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Office  of  Federal  Contract  Compliance 
Programs 

State  Construction  of  SE  Wisconsin, 
Debarment 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 

ACTION:  Notice  of  Debarment,  State 
Construction  of  SE  Wisconsin,  Kenosha, 
Wisconsin. 

SUMMARY:  This  notice  advises  of  the 
debarment  of  State  Construction  of  SE 
Wisconsin,  (hereinafter  "State”),  as  an 
eligible  bidder  on  Government  contracts 
and  subcontracts  and  federally  assisted 
construction  contracts  and  subcontracts. 
The  debarment  is  effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Gelerter,  Acting  Director  Program 
Policy,  Office  of  Fedend  Contract 
Compliance  Programs,  U.S.  Department 
of  Labor,  200  Constitution  Ave.,  N.W., 
Room  C-3325,  Washington,  D.C.  20210 
(202-219-9430). 

SUPPLEMENTARY  information:  Pursuant 
to  41  CFR  60-30.32(c),  the 
Administrative  Law  Judge  issued  an 
Order  Granting  Plaintiffs  Motion  for  a 
Default  Judgment  and  Entry  of 
Sanctions:  (1)  Finding  State  in  violation 
of  Executive  Orders  No.  11246, 11375 
and  12086;  (2)  cancelling  all  Federal 
contracts  and  subcontracts  and  all 
federally  assisted  construction  contracts 
and  subcontracts  of  State,  of  its  officers, 
agents,  servants,  employees,  successors, 
divisions  or  subsidiaries,  and  those 
persons  in  active  concert  or 
participation  with  them  who  receive 
actual  notice  of  the  order  by  personal 
service  or  otherwise;  declaring  State 
ineligible  for  extensions  or  other 
modifications  of  any  existing 
Government  contracts  or  subcontracts; 
and  declaring  State  and  its  officers, 
agents,  servants,  employees,  successors, 
divisions  or  subsidiaries,  and  those 
persons  in  active  concert  or 
participation  with  them  who  receive 
actual  notice  of  the  order  by  personal 
service  or  otherwise  ineligible  for  the 
award  of  any  Government  contracts  or 
subcontracts  and  all  federally  assisted 
contracts  and  subcontracts,  for  a  period 
of  at  least  180  days  and  thereafter,  until 
States  demonstrates  to  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Compliance  Programs  that  it  is  currently 
in  compliance  with  the  provisions  of 
Executive  Orders  No.  11246, 11375  and 
12086  and  the  regulations  promulgated 
thereunder,  and  that  it  has  undert^en 
to  correct  past  acts  of  noncompliance, 
including  identifying  and  making  whole 
any  victims  of  its  noncompliance,  and 
that  it  will  carry  out  employment 
practices  in  compliance  with  the 


Executive  Orders  No.  11246, 11375  and 
12086.  A  copy  of  the  Order  is  attached. 

Signed  October  13, 1994,  Washington,  DC. 
Shirley  J.  Wilcher, 

Deputy  Assistant  Secretary  For  Federal 
Contract  Compliance  Programs. 

Order  Granting  Plaintiffs  Motion  To 
Alter  or  Amend  Recommended 
Decision  and  Order 

In  the  matter  of  United  States  Department 
of  Labor,  Office  of  Federal  Contract 
Compliance  Programs,  Plaintiff  v.  United 
States  Construction  ofSE  Wisconsin, 
Defendant,  94-OFC-18. 

.  Dated:  September  8, 1994. 

It  appearing  that  by  document  styled 
"Recommended  Decision  and  Order” 
entered  in  the  above-captioned 
proceeding  on  August  31, 1994,  all  of 
the  relief  sought  in  the  Plaintiffs 
Motion  for  a  Default  Judgment  and 
Entry  of  Sanctions,  filed  August  29, 

1994,  was  granted. 

It  further  appearing  that,  pursuant  to 
the  appropriate  regulations  at  41  C.F.R. 
46-30.32(c),  where,  as  here,  the 
defendant  in  a  proceeding  instituted  by 
the  OFCCP  has  failed  to  timely  answer 
the  complaint  and  request  a  hearing 
within  20  days  of  service  of  the 
complaint,  the  administrative  law  judge 
shall,  in  a  final  administrative  order, 
adopt  as  findings  of  fact  the  material 
facts  alleged  in  the  complaint,  and  shall 
order  the  appropriate  sanctions  emd/or 
penalties  sou^t  in  the  complaint. 

And  it  further  appearing  that,  in  light 
of  the  mandatory  language  of  the 
regulations,  the  entry  of  a  recommended 
decision  and  order  was  inappropriate 
and  the  plaintiffs  timely-filed  motion  to 
alter  or  amend  the  document  properly 
lies. 

Wherefore,  for  good  cause  shown. 
Order 

It  is  ordered.  That  the  order  entered 
August  31, 1994  in  the  above-captioned 
proceeding  by,  and  it  is  hereby, 
amended  by  deleting  from  the  first  page 
thereof  the  heading  “Recommended 
Decision  and  Order”,  and  substituting 
in  lieu  thereof,  the  following: 

Order  Granting  Plaintiff’s  Motion  for  a 
Default  fudgment  and  for  Entry  of 
Sanctions  ' 

It  is  further  ordered.  That  page  3  of 
the  said  order  of  August  31, 1994,  be 
deleted  and  that  the  appended  page  3  be 
substituted  in  lieu  thereof. 

And  it  is  further  ordered.  That,  in  all 
other  respects,  the  order  of  August  31, 
1994,  remain  in  full  force  and  effect. 
Geoige  P.  Morin, 

Administrative  Law  fudge. 

slip.  op.  at  3,  wherein  the  Secretary 

affirmed  the  administrative  law  judge’s 


entry  of  an  order  imposing  sanctions  in 
a  situation  similar  in  all  respects  to  that 
in  the  instant  case.  Furthermore, 
sanctions  are  appropriate  where,  as 
here,  a  contractor  has  failed  to  abide  by 
the  terms  of  a  conciliation  agreement 
and  is  in  violation  of  the  Executive 
Order. 

Accordingly,  it  is  ordered.  That: 

1.  All  federal  and  federally  assisted 
contracts  and  subcontracts  of  State 
Construction  of  SE  Wisconsin,  its 
officers,  agents,  successors  and  assigns, 
are  immeffiately  cancelled. 

2.  State  Construction  of  SE  Wisconsin, 
its  officers,  agents,  successors  and 
assigns  are  declared  ineligible  to  receive 
any  federal  contracts  or  subcontracts  or 
for  extensions  or  other  modifications  of 
any  existing  Government  contracts  or 
subcontracts  for  a  period  of  180  days, 
and  thereafter  until  State  Construction 
of  SE  Wisconsin  has  demonstrated  to 
the  Deputy  Assistant  Secretary  for 
Federal  Contract  Compliance  Programs 
that  it  is  ciirrently  in  compliance  with 
the  provisions  of  Executive  Orders  Nos. 
11246, 11375  and  12086  and  the 
regulations  promulgated  thereunder, 
and  that  it  has  undertaken  to  correct 
past  acts  of  noncompfiance,  including 
identifying  and  mal^g  whole  any 
victims  of  its  past  noncompliance,  and 
that  it  will  carry  out  employment 
practices  in  compliance  with  Executive 
Orders  Nos.  11246, 11375  and  12086. 
George  P.  Morin, 

Administrative  Law  Judge. 

Service  Sheet 

Case  Name:  State  Construction  of  SE 
Wisconsin. 

Case  Number:  94-OFC-18. 

Title  of  Document:  Order  Granting 
Plaintiffs  Motion  to  Alter  or  Amend 
Recommended  Decision  and  Order. 

I  hereby  certify  that  on  September  8, 
1994,  a  copy  of  the  above-entitled 
document  was  mailed  to  the  following 
parties: 

Laura  Ann  Brown, 

Legal  Technician. 

Certified  Mail 

Roscoe  C.  Bryant,  III,  Esq.,  Debra  A. 
Millenson,  Esq.,  Office  of  the 
Solicitor,  US  DOL,  Room  N-2464, 
FPB,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210 
Donald  Pfarr,  Jr.,  President,  State 
Construction  of  SE  Wisconsin,  4237 
Green  Bay  Road,  Kenosha,  WI 53144 
Director,  Office  of  Administrative 
Appeals,  Department  of  Labor,  Room 
S-U309,  FPB,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210 
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Regular  Mail 

Solicitor  of  Labor,  Office  of  the 
Solicitor,  US  DOL,  Room  S-2002, 

FPB,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210 
Special  Counsel  to  the  Assistant 
Secretary  of  Labor,  US  DOL,  ESA, 
Room  N-4671,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210 

Regular  Mail 

Office  of  Federal  Contract  Compliance 
Programs,  US  EKDL,  Room  C-3325, 
FPB,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210 
Associate  SoUcitor,  Civil  Rights 
Division,  U.S.  DOL,  Room  N-2464, 
FPB,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210 
John  H.  Secaras,  Regional  Solicitor,  US 
DOL,  Office  of  the  Solicitor.  8th  Floor, 
230  ^uth  Dearborn,  Chicago,  Q, 

60604 

Halcolm  Holliman,  Regional  Director, 

US  DOL.  ESA,  OFCCP,  Region  V, 

Room  570,  230  South  Dearborn  Street, 
Chicago,  IL  60604 
Date:  August  31, 1994. 

(Case  No.  94-OFC-18) 

Recommended  Decision  and  Order 

In  the  Matter  of  United  States  Department 
of  Labor,  Office  of  Federal  Contract 
Compliance  Programs,  Plaintiff  v.  State 
Construction  of  SE  Wisconsin.  Defendant. 

This  proceeding  was  initiated  to 
enforce  the  contractual  obligations 
imposed  by  Executive  order  11246  (30 
FR  12319),  as  amended  by  Executive 
Order  No.  11375  (32  FR  14303)  and 
Executive  Order  12086  (43  FR  46501), 
hereinafter,  “Executive  Order  11246.’” 

On  August  1, 1994,  plaiidiff,  the 
Office  of  Federal  Contract  Compliance 
Programs,  U.S.  Department  of  Labor 
(hereinafter,  “OFCCP”),  filed  a 
complaint  in  this  matter  with  the  Office 
of  Administrative  Law  Judges  against 
defendant.  State  Construction  of  SE 
Wisconsin  (hereinafter  “State”),  alleging 
violations  of  Executive  Order  11246. 
Simultaneously  with  the  filing  of  the 
complaint,  OFCCP  filed  a  Request  for 
Admissions.  The  complaint  and  request 
for  admissions  were  sent  via  Federal 
Express,  which  effected  delivery  on 
August  2, 1994.  The  complaint  alleges 
that  State,  a  construction  contractor 
maintaining  its  principal  place  of 
business  in  Kenosha,  Wisconsin,  at  all 
times  pertinent  hereto  has  held  a 
Federd  or  Federally-assisted 
construction  contract  of  $10,000  or 
more,  within  the  meaning  of  the 
Executive  Order,  and  has  been  subject  to 
the  contractual  obligations  imposed  on 
Government  contractors  and 
subcontractors  by  the  said  Executive 


Order  and  the  implementing  regulations 
issued  thereimder. 

Following  a  compliance  review  of 
State,  commenced  by  OFCCP  on 
February  18, 1992,  OFCCP,  on  February 
27, 1992,  issued  to  State  a  Notice  of 
Violation,  finding  that  State  had 
violated  its  affirmative  obligations  in 
thirteen  specific  respects  and  was  not  in 
compliance  with  Executive  Order 
11246.  As  a  result  of  said  violations,  the 
parties  entered  into  a  Conciliation 
Agreement  on  March  10, 1992  in  which 
State  agreed  to  provide  OFCCP  with 
personnel  activity  reports  at  six-month 
intervals,  said  reports  to  include 
information  for  the  relevant  six-month 
period  on  the  number  of  vacancies  for 
each  craft,  the  number  of  contacts  State 
has  with  linkage  and  recruitment 
resources  to  fill  those  vacancies,  the 
number  of  applications  received  by 
State  fi'om  each  of  its  recruitment 
sources,  the  number  of  hires,  and  the 
total  number  of  applicants  and  hires  by 
race,  sex  and  ethnicity. 

The  first  personnel  activity  summary 
report  was  due  to  be  filed  with  OFCCP 
on  August  1, 1992,  to  cover  the  period 
fi-om  January  1,  through  Jime  30, 1992, 
but  was  filed,  untimely,  on  August  26, 
1992.  State  was  notifi^  of  deficiencies 
in  the  report  in  an  October  16, 1992 
letter  to  which  it  responded  on 
Novembw  11, 1992,  indicating  it  had 
hired  14  trade  employees  during  the 
reporting  period,  and  that  the  14  hires 
included  two  women  cuid  one  Hispanic. 
State  did  not  notify  the  Milwaukee 
Urban  League,  Big  Step,  Inc.,  Spanish 
Center  of  ^cine  &  Kenosha,  the  Urban 
League  of  Racine  &  Kenosha,  Inc., 
Women’s  Resovirce  Center  and  Cartage 
College  of  these  14  openings  and  did  not 
request  that  these  sources  supply 
applicants  for  any  of  these  positions,  in 
violation  of  an  agreed-to  term  of  the 
Conciliation  Agreement.  Also,  computer 
and  other  records  produced  by  State  in 
response  to  the  October  16, 1992  letter 
failed  to  support  State’s  supplemental 
report  that  it  had  14  trade  hires, 
including  two  women  one  Hispanic. 

On  December  11, 1992,  OFCCP 
notified  State,  by  letter,  that  the 
November  11, 1992  response  was 
unacceptable  and  requested  Rirther 
clarification  and  information.  OFCCP 
agreed  to  State’s  request  that  State  be 
permitted  to  file  the  clarifying 
information  with  its  second  activity 
report  which  was  due  February  1, 1993, 
but  that  report  was  never  filed.  This 
failure  to  file  the  second  personnel 
activity  report,  the  incompleteness  of 
the  first  personnel  activity  report,  the 
failure  to  notify  of  openings  and  its 
failure  to  recruit  and  employ  minorities 
and  women  during  the  period  fi-om 


January  1  through  Jime  30, 1992,  all  in 
violation  of  the  Conciliation  Agreement 
were  appointed  out  to  State  on  February 
19, 1993. 

'  On  July  29, 1993,  OFCCP  notified 
State  of  its  determination  that  the 
company  had  violated  its  obligations 
under  the  Conciliation  Agreement  and 
gave  State  15  days  in  which  to  respond. 
No  response  has  been  received.  As  of 
the  present  date.  State  has  failed  to  file 
an  answer  to  the  complaint  or 
admissions  as  requested. 

On  August  29, 1994,  OFCCP  filed  a 
Motion  for  a  Default  Judgment  and 
Entry  of  Sanctions.  The  Plaintiff  cites 
the  regulations  at  41  CFR  60-30.32(c), 
governing  Executive  Order  11246, 
stating  that  if  a  defendant  fails  to 
request  a  hearing  within  20  days  of  the 
filing  of  the  complaint  such  failiure  shall 
constitute  waiver  of  hearing  and  all 
material  allegations  of  fact  shall  be 
deemed  to  be  admitted.  Furthermore,  if 
a  party  fails  to  respond  within  25  days 
to  request  for  admissions,  the  matters  of 
fact  stated  in  the  request  shall  be 
deemed  admitted.  41  CFR  60-30.9(b) 
Plaintiff  dtes  OFCCP  v.  Milwaukee 
Fence.  91-OFC-3,  slip.  op.  at  3,  wherein 
the  Secretary  affirmed  the 
administrative  law  judge’s  entry  of  an 
order  imposing  sanctions  in  a  situation 
similar  in  all  respects  to  that  in  the 
instant  case.  Fuithennore,  sanctions  are 
appropriate  where,  as  here,  a  contractor 
has  failed  to  abide  by  the  terms  of  a 
conciliation  agreement  and  is  in 
violation  of  the  Executive  Order. 
Accordingly,  I  recommend  that  the 
Secretary  enter  a  Final  Order  providing 
for  the  following  relief: 

1.  Cancelling  all  of  the  federal  and 
federally  assisted  contracts  and 
subcontracts  of  Defendant,  its 
successors,  officers,  agents,  servants, 
employees,  direct  or  beneficial  owners, 
division  or  subdivisions  and  those 
persons  in  active  concert  or 
participation  with  them;  and 

2.  Declaring  Defendant,  its  officers, 
agents,  subsidiaries  and  successors  to  be 
ineligible  to  receive  any  government 
contracts  or  subcontracts  or  for 
extensions  or  other  modifications  of  any 
existing  Government  contracts  or 
subcontracts,  for  a  period  of  at  least  180 
days,  and  thereafter  until  State  has 
demonstrated  to  the  Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance  Programs  that  it  is  currently 
in  compliance  with  the  provisions  of  the 
Executive  Order  and  the.  regulations 
promulgated  thereunder,  and  that  it  has 
imdertaken  to  correct  past  acts  of 
noncompliance,  including  identifying 
and  making  whole  any  victims  of  its 
past  noncompliance,  and  that  it  will 
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carry  out  employment  practices  in 
compliance  with  the  Executive  Order. 
George  P.  Morin, 

Administrative  Law  Judge. 

Notice:  This  Recommended  Decision 
and  Order  and  the  administrative  file  in 
this  matter  will  be  forwarded  for  review 
by  the  Secretary  of  Labor  to  the  Office 
of  Administrative  Appeals  (OAA),  U.S. 
Department  of  Labor,  Room  S-4309, 
Frances  Perkins  Building,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  The  OAA  has  the 
responsibility  to  advise  and  assist  the 
Secretary  in  the  preparation  and 
issuance  of  final  decisions  in  cases 
adjudicated  under  the  regulations  at  41 
CFR  part  60.  Pursuant  to  §  60-30.36, 
“within  ten  days  after  receipt  of  the 
recommended  findings,  conclusions  and 
decision,  any  party  may  submit 
exceptions  to  said  recommendations. 
Exceptions  may  be  responded  to  by 
other  parties  within  seven  days  after 
receipt  by  said  parties  of  the  exceptions. 
All  exceptions  and  responses  shall  be 
filed  with  the  Secretary.  Briefs  or 
exceptions  tmd  responses  shall  be  filed 
with  the  Secretary.  Briefs  or  exceptions 
and  responses  shall  be  served 
simultaneously  on  all  parties  to  the 
proceeding.” 
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BILLING  CODE  4510-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-084] 

National  Environmental  Policy  Act; 
Cassini  Mission 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  the  National 
Environment^  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  15U0  through  1508),  and 
NASA  poUcy  and  regulations  (14  CFR 
Part  1216,  Subpart  1216.3),  NASA  has 
prepared  and  issued  a  draft 
environmental  impact  statement  (DEIS) 
for  the  proposed  Cassini  mission.  This 
planned  action  would  involve  the 
preparation  for  and  implementation  of 
the  Cassini  mission,  including,  but  not 
limited  to.  laimch  of  the  Cassini 
spacecraft,  its  cruise  to  Satiun,  and  a 
variety  of  scientific  operations  and 
investigations  focused  on  Saturn  and  its 
rings  and  satellites. 

DATES:  Comments  on  the  DEIS  must  be 
provided  in  writing  to  NASA  on  or  ’ 
before  December  5, 1994  or  45  days 
fi-om  the  date  of  publication  in  the 
Federal  Register  of  the  U.S. 
Environmental  Protection-Agency’s 
notice  of  availability  of  the  Cassini 
DEIS,  whichever  is  later. 


ADDRESSES:  Comments  should  be 
addressed  to  Dr,  Peter  B.  Ulrich,  NASA 
Headquarters,  Code  SL,  300  E  Street 
SW.,  Washington,  DC  20546.  The  DEIS 
may  be  reviewed  at  the  following 
locations: 

(a)  NASA  Headquarters,  Library,  Room 
1J20, 300  E  Street  SW.,  Washington, 

DC  20546. 

(b)  Spaceport  U.S.A.,  Room  2001,  John 
F.  Kennedy  Space  Center,  FL  32899. 

In  addition,  the  DEIS  may  be 

examined  at  the  following  NASA 
locations  by  contacting  the  pertinent 
Freedom  of  Information  Act  Office: 

(c)  NASA,  Ames  Research  Center, 

Moffett  Field,  CA  94035  (415-604- 
4191). 

(d)  NASA,  Dryden  Flight  Research 
Center,  Edwards,  CA  93523  (805-258- 
3047). 

(e)  NASA,  Goddard  Space  Flight  Center, 
Greenbelt,  MD  20771  (301-286-0730). 

(f)  Jet  Propulsion  Laboratory,  NASA 
Resident  Office,  4800  Oak  Grove 
Drive,  Pasadena,  CA  91109  (818-354- 
5179). 

(g)  NASA,  Johnson  Space  Center, 
Houston,  TX  77058  (713^83-8612). 

(h)  NASA,  Langley  Research  Center, 
Hampton,  VA  23665  (804-864-6125). 

(i)  NASA,  Lewis  Research  Center,  21000 
Brookpark  Road,  Cleveland,  OH 
44135  (216-433-2902). 

(j)  NASA,  Marshall  Space  FUght  Center, 
AL  35812  (205-544-4523). 

(k)  NASA,  Stennis  Space  Center,  MS 
39529  (601-688-2164). 

Copies  of  the  DEIS  are  available  by 
contacting  Dr.  Peter  B.  Ulrich,  at  the 
address  or  telephone  nimiber  indicated 
herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  B.  Ulrich,  202-358-0290 
SUPPLEMENTARY  INFORMATION:  The  DEIS 
considers  and  analyzes  the  alternatives 
associated  with  the  proposed  Cassini 
mission  and  their  related  environmental 
impacts.  NASA’s  baseline  proposed 
action  and  preferred  alternative  would 
involve  the  launch  of  the  Cassini 
spacecraft  ficm  Cape  Canaveral  Air 
Station,  Florida,  using  a  Titan  FV  (Solid 
Rocket  Motor  Upgrade)/Centaur.  The 
primary  launch  opportunity  is  in 
October  1997,  with  contingency  launch 
opportunities  in  December  1997 
(secondary)  or  March  1999  (backup). 

The  primary  laimch  opportunity 
would  place  ffie  spacecraft  into  a  6.7- 
year  Venus- Venus-Earth-Jupiter-Gravity- 
Assist  trajectory  to  Saturn.  The 
preferred  alternative  would  use  three 
radioisotope  thermoelectric  generators 
for  onboard  electrical  power,  and 
radioisotope  heater  units  to  control  the 
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thermal  environment  of  the  spacecraft 
and  its  components. 

Benita  A.  Cooper, 

Associate  Administrator  for  Managemen  t 
Systems  and  Facilities. 

(FR  Doc.  94-25840  Filed  10-19-94;  8;45  am] 
BILLING  CODE  7S1I>-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 

Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Laiv  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Coimcil  on  the  Arts  will  be 
held  on  November  4-5, 1994.  The 
Coimcil  will  meet  from  9:00  a.m.  to  5:45 
p.m.  on  November  4, 1994  and  from 
9:00  a.m.  to  1:00  p.m.  on  November  5, 
1994  in  Room  MO-9,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.,  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  New 
Coimcil  members  will  be  sworn  in  and 
topics  of  discussions  will  include:  a 
Congressional  Update,  guidelines  and/ 
or  program  review  for  the  Challenge, 
Design,  Visual  Arts,  Dance,  and  Media 
Arts  Programs:  application  review; 
reports  on  Chamber  Music  Rural 
Residencies,  the  Arts  Corps  initiative, 
the  AIDS  Forum;  updates  on  the 
President’s  Committee  on  the  Arts  and 
the  Humanities,  NASAA/NALAA,  the 
Endowment  Budget  and  Long-Range 
Planning  for  the  agency. 

If,  in  the  comrse  of  application 
discussion  review,  it  becomes  necessary 
for  the  Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
purely  personal  information  about 
individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C.  552b. 

Any  interested  person  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommodations 
due  to  the  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Peimsylvania  Avenue,  N.W., 
Washington,  D.C.  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Karen  MiuT)hy,  Office  of  Public  Affairs, 
National  Endowment  for  the  Arts, 
Washington,  D.C.  20506,  at  202/682/ 
5570, 

Dated;  October  17, 1994. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  94-26045  Filed  10-19-94;  8:45  am] 
BILLING  CODE  7537-01-M 


Design  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Conunittee  Act  (Public  Law  92- 
463),  as  amended,  notice  is  hereby  given 
that  a  meeting  of  the  Design  Advisory 
Panel  (Project  Grants  to  Individuals 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  November  15-18, 
1994.  The  panel  meeting  from  9  a.m.  to 
7:30  p.m.  on  November  15-17  and  from 
9  a.m.  to  5  p.m.  on  November  18  in 
Room  730,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3  p.m.  to  5  p.m.  on 
November  18  for  a  policy  discussion. 

Remaining  portions  of  these  meetings 
from  9  a.m.  to  7:30  p.m.  on  November 
15-17  and  from  9  a.m.  to  3  p.m.  on 
November  18  are  for  the  purpose  of 
panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuaiU  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code, 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,, 
Washington,  DC,  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5439. 

Dated:  October  17, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-26046  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  7537-01-M 


Literature  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Literature  Advisory  Panel  (Fellowships 
for  Creative  Writers:  Fiction  Creative 
Non-fiction  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
November  8-10, 1994.  The  panel  will 
meet  from  9:00  a.m.  to  5:30  p.m.  on 
November  8  and  from  9:00  a.ih.  to  6:30 
p.m.  on  November  9  and  from  9:00  a.m. 
to  5:00  p.m.  on  November  10  in  Room 
M07,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:00  p.m.  to  5:00  p.m. 
on  November  10  for  a  policy  discussion. 

Remaining  portions  of  this  meeting 
from  9:00  a.m.  to  5:30  p.m.  on 
November  8  and  from  9:00  a.m.  to  6:30 
p.m.  on  November  9  and  from  9:00  a.m. 
to  3:00  p.m.  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code, 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington  D.C.,  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 
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Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.,  20506,  or  call  202/682-5439. 

Dated;  October.  October  14, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-26048  Filed  10-10-94;  8:45  am) 
BILUNG  CODE  7537-01-M 


Museum  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Care  of 
Collections:  Conservation  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  November  8-9, 1994.  The  panel 
will  meet  from  9:00  a.m.  to  5:30  p.m.  in 
Room  730,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  9:30  a.m. 
on  November  8  for  opening  remarks  and 
a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9:30  a.m.  to  5:30  p.m.  on 
November  8  and  from  9:00  a.m.  to  5:30 
p.m.  on  November  9  are  for  the  purpose 
of  panel  review,  discussion,  evaluation, 
and  reconunendation  on  applications 
for  financial  assistance  under  the 
National  Foimdation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),{6)  and  (9)(B)  of 
Section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.,  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  202/682-5439. 

Dated;  October  14, 1994. 

Yvoime  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-26050  Filed  10-19-94;  8:45  am) 
BtUUNG  CODE  7537-01-M 


Museum  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Care  of 
Collections;  Maintenance  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  November  15, 1994.  The  panel 
will  meet  from  9:00  a.m.  to  5:30  p.m.  in 
Room  M14,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  9:30  a.m. 
for  opening  remarks  and  a  policy 
discussion. 

The  remaining  portion  of  this  meeting 
from  9:30  a.m.  to  5:30  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foimdation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington  D.C.  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.,  20506,  or  call  202/682-5439. 


Dated:  October  14, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-26049  Filed  10-19-94;  8:45  am) 
BHlUNQ  CODE  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences  (BIO);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological 
Sciences  (BIO)  (1110). 

Date  and  Time:  November  9  &  10, 1994; 
9:00  a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230,  Room 
1235. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Mary  E.  Clutter, 
Assistant  Director,  Biological  Sciences,  Room 
605,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230  Tel  No.; 
(703)  306-1400. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  The  Advisory 
Committee  for  BiO  provides  advice, 
recommendations,  and  oversight  concerning 
major  program  emphases,  directions,  and 
goals  for  the  research-related  activities  of  the 
divisions  that  make  up  BIO. 

Agenda:  NSF  and  BIO  strategic  planning, 
assessment  and  evaluation,  FY  1995  budget, 
infirastructure  and  globalization  of  science. 

Dated:  October  17, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-26005  Filed  10-19-94;  8:45  am) 
BILUNQ  CODE  75S5-01-M 


Special  Emphasis  Panel  in  Biological 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (il754). 

Date  and  Time:  November  9, 1994  from 
8:30-6:00  pm. 

Place:  Room  615,  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Gerald  Selzer,  Program 
Director,  Division  of  Biological 
Instnunentation  and  Resources  (BIR),  room 
615,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlingtion,  VA  22230,  Tel: 
(703)  306-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  preliminary 
proposals  submitted  to  the  NSF. 
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Agenda:  To  review  and  evaluate 
preliminary  proposals  submitted  in  response 
to  the  Macromolecular  Structure  Database 
proposal  solicitation  (NSF  94—96). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b{c), 
the  Government  in  the  Sunshine  Act. 

Dated:  October  17, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-26006  Filed  10-19-94;  8:45  amj 
BILLING  CODE  7555-01-M 


Advisory  Panel  for  Economics, 
Decision  and  Management  Sciences; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name:  Advisory  Panel  for  Economics, 
Decision  and  Management  Sciences  (#1759). 

Date  and  Time:  November  17-18, 1994. 

Place:  Room  310,  NSF,  4201  Wilson 
Boulevard,  Arlington  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Robin  Cantor,  Program 
Director  for  DRMS,  Division  of  Social, 
Behavioral  and  Economic  Research,  National 
Science  Foundation,  Room  995, 4201  Wilson 
Boulevard,  Arlington  VA.  Telephone:  (703) 
307-1757. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  hnancial  support 

Agenda:  To  review  and  evaluate  DRMS 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Govenunent 
in  the  Sunshine  Act 

Dated;  October  17, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc  94-26010  Filed  10-19-94;  8:45  am] 
BILLING  CODE  7S5S-01-M 


Advisory  Committee  for  Education  and 
Human  Resources;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Advisory  Committee  for  Education 
and  Human  Resources. 


Date  and  Time:  November  9, 1994, 12:30 
pm-5:00  pm;  November  10, 1994,  8:30  am- 
5:00  pm. 

Place:  Arlington  Renaissance  Hotel,  950  N. 
Stafford  Street,  Arlington,  VA  22203. 

Type  of  Meeting:  Open. 

Contact  Person:  Peter  E.  Yankwich, 
Executive  Secretary,  Directorate  for 
Education  and  Human  Resources,  Room  805, 
Arlington,  VA  22230,  (703)  306-1604. 

Summary  Minutes'.May  be  obtained  from 
contact  person  listed  above. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  NSF 
support  for  Education  and  Human  Resources. 

Agenda:  Review  of  FY  1995  Programs  and 
Initiatives  Strategic  Planning  for  FY  1995  and 
Beyond. 

Dated:  October  17, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-26007  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  7S5S-01-M 


Advisory  Committee  for  Geosciences; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Geosciences. 

Dates:  November  15-16, 1994. 

Time:  8:30  a.m.  to  5:00  p.m. 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Altie  Metcalf,  Staff 
Associate  for  Budget  and  Planning, 
Directorate  for  Gemciences,  Suite  705, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230,  (703) 
306-1502. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
reconunendations,  and  oversight  concerning 
support  for  research,  education,  and  human 
resources  development  in  the  geosciences. 

Agenda:  Long  Range  Planning  for 
Geosciences. 

Dated;  October  17, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-26009  Filed  10-19-94;  8:45  am) 
BILLING  CODE  7555-41-M 


President’s  Committee  on  the  National 
Medal  of  Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Date  and  Time;  Thursday,  November  10, 
1994;  8:00  a.m.-3:00  p.m. 


Place:  Room  320,  National  Science 
Foundation  4201  Wilson  Blvd,  Arlington, 

VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Program  Manager,  Room  1220,  National 
Science  Foundation,  4201  Wilson  Blvd, 
Arlington,  VA  22230.  Telephone:  703/306- 
1096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  Piosident  in  the 
selection  of  the  National  Medal  of  Science 
recipients. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  For  Closing;  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Govenunent  in  the  Sunshine 
Act. 

Dated;  CDctober  17, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-26008  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  7555-01-M 


Advisory  Panel  for  Social  and  Political 
Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  announces  the 
following  four  meetings: 

Name:  Advisory  Panel  for  Social  and 
Political  Sciences  (#1761). 

Date  and  Time:  November  7-8, 1994, 9:00 
AM  to  5:00  PM. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
310,  Arlington,  VA.  22230. 

Contact  Person:  Neal  Tate  and  Patricia 
White,  Program  Directors,  Division  of  Social, 
Behavioral,  and  Economic  Research,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1760. 

Agenda;  To  review  and  evaluate  Law  and 
Social  Science  proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  and  Time:  November  17-18, 1994 
9:00  AM  to  5:00  PM. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
330,  Arlington,  VA.  22230. 

Contact  Person:  Dr.  Frank  Scioli  and  Dr. 
John  Mclver,  Program  Directors  for  Political 
Science,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1760. 

Agenda:  To  review  and  evaluate  the 
political  science  proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  and  Time:  November  28-29, 1994 
8:30  AM  to  5:00  PM. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
380,  Arlington,  VA.  22230. 

Contact  Person;  Dr.  William  S.  Bainbridge, 
Program  Director  for  Sociology,  National 
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Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1760. 

Agenda:  To  review  and  evaluate  the 
political  science  proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  and  Time:  Decentber  12-13, 1994  8:30 
AM  to  5:00  PM. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard.  Room 
340,  Arlington.  VA.  22230. 

Contact  Person:  Dr.  Cheryl  Eavey,  Program 
Director  for  Methodology,  Measurement  and 
Statistic,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1729. 

Agenda:  To  review  and  evaluate  the 
Methodology,  Measurement  and  Statistic 
proposals  as  a  part  of  the  selection  process 
for  awards. 

Type  of  Meetings:  Closed. 

Purpose  ofMeetings.  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552(c),  (4)  and  (6) 
of  the  Government  in  the  Sunshine  Act. 

Dated:  October  17, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-26004  Filed  10-19-94;  8:45  am) 
BILUNQ  CODE  7555-01-M 


OFFICE  OF  PERSONNEL . 
MANAGEMENT 

Federal  Salary  Council;  Meeting 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  fortieth  meeting 
of  the  Federal  Salary  Council  will  be 
held  at  the  time  and  place  shown  below. 
At  the  meeting  the  Council  will 
continue  discussing  issues  relating  to 
locality-based  comparability  payments 
authorized  by  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (FEPCA). 
The  meeting  is  open  to  the  public. 

DATE:  November  7, 1994,  at  10  a.m.. 
ADDRESSES:  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
7B09,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  O’Donnell,  Chief,  Salary  Systems 
Division,  Office  Of  Personnel 
Management,  1900  E  Street  NW.,  Room 
6H31,  Washington,  DC  20415-0001. 
Telephone  niunber:  (202)  606-2838. 


For  the  President’s  Pay  Agent. 

Lorraine  A.  Green, 

Deputy  Director. 

(FR  Doc.  94-26043  Filed  10-17-94;  3:02  pm) 
BILUNQ  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34841;  File  No.  SR-CBOE- 
94-16] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Order  Service  Firms 

October  14, 1994. 

On  Jime  1, 1994,  the  Chicago  Board 
Options  Exchange,  Inc.  (“CBOE”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  (“Act”),i  and  Rule  19b-4 
thereunder,^  a  proposal  to  amend  CBOE 
Rule  6.77,  “Stock  Execution  Services,” 
to  allow  order  service  firms  to  take 
market  maker  orders  for  the  purchase  or 
sale  of  commodity  futures  contracts  and 
futures  options  and  forward  the  orders 
to  the  appropriate  futures  exchange  for 
execution. 

Notice  of  the  proposed  rule  change 
was  published  for  conunent  in 
Securities  Exchange  Act  Release  No. 
34396  (July  18, 1994),  59  FR  37793  (July 
25, 1994).  No  comments  were  received 
on  the  proposal. 

Currently,  CBOE  Rule  6.77  states  that 
a  stock  service  is  a  member  registered 
with  the  Exchange  for  the  purpose  of 
providing  stock  execution  services  to 
market  makers  on  the  CBOE’s  floor.^ 

The  CBOE  proposes  to  amend  CBOE 
Rule  6.77  to  replace  the  term  “stock 
service”  with  the  term  “order  service 
firm”  and  to  allow  order  service  firms 
to  take  orders  firom  CBOE  market  makers 
for  the  purchase  or  sale  of  commodity 
futures  contracts  and  futures  options 
and  forward  market  makers’  orders  to 
the  appropriate  futures  exchange.  The 
execution  of  all  orders  to  purchase  or 
sell  commodity  interests  will  occur  on 
a  futures  exchange  that  has  been 
designated  as  a  contract  market  by  the 
Conunodity  Futures  Trading 
Commission  (“CFTC”). 

Accordingly,  proposed  paragraph  (d) 
of  CBOE  Rule  6.77  provides  that  order 
service  firms  that  accept  orders  to  buy 


*  15  U.S.C  78s(b)(l)  (1982). 

*  17  CFR  240.19b-4  (1993). 

*The  services  provided  by  the  stocii  services 
consist  generally  of  taking  orders  for  the  purchase 
or  sale  of  stocks  and  forwarding  the  orders  to 
broker-dealers  for  execution. 


or  sell  commodity  interests  must 
comply  with  the  Commodity  Exchange 
Act  of  1974  (“CEA”)  and  the  rules  and 
regulations  promulgated  thereunder.^ 
Proposed  paragraph  (d)  also  requires 
order  service  firms  to  keep  the  CBOE’s 
Department  of  Financial  Compliance 
apprised  of  their  registration  status 
under  the  CEA  on  an  ongoing  basis, 
including  any  financial  reporting  or 
capital  requirements. 

In  addition  to  revising  CBOE  Rule 
6.77,  the  CBOE  proposes  to  adopt  CBOE 
Rule  6.78,  “Letters  of  Guarantee 
Required  of  Order  Service  Firms,” 
which  requires  a  member  acting  as  an 
order  service  firm  to  have  on  file  with 
the  Exchange  and  in  effect  an  Order 
Service  Firm  Letter  of  Guarantee  issued 
for  the  service  firm  by  a  member  of  the 
Options  Clearing  Corporation  (“OCC”). 
Under  proposed  CBOE  Rule  6.78(b),  the 
letter  of  guarantee  must  provide  that  the 
issuing  clearing  member  accepts 
financial  responsibility  for  all  orders 
handled  by  the  order  service  firm  on  the 
CBOE  floor  and  for  all  financial 
obligations  of  the  order  service  firm  to 
the  ^change.  In  order  to  limit  the 
potential  risk  to  any  single  clearing 
member,  no  clearing  member  will  be 
permitted  to  guarantee  more  than  three 
order  service  firms  without  the  prior 
written  approval  of  the  Department  of 
Financial  Compliance.  In  considering  a 
request  to  guarantee  more  than  three 
such  firms,  the  Department  of  Financial 
Compliance  will  consider  the  clearing 
member’s  level  of  excess  net  capital, 
additional  financial  resources,  and  such 
other  facts  as  the  Department  of 
Financial  Compliance  deems 
appropriate. 

The  CBOE  believes  that  the  proposed 
rule  change  will  facilitate  market 
making  capacity  in  stock  index  options. 
Market  m^ers  in  stock  index  options 
are  subject  to  the  risk  that  market  prices 
will  change  before  they  can  liquidate 
their  positions,  and  hedge  this  risk  by 
executing  transactions  in  related 
commodity  interests.®  The  CBOE 
believes  that  the  proposed  rule  change 
will  facilitate  the  ability  of  CBOE  market 
makers  in  stock  index  options  to 
execute  hedging  transactions  by 


*For  example.  Section  4(a)(1)  of  the  CEA 
generally  provides  that  transactions  in  conunodity 
futures  contracts  may  be  executed  only  on  a  board 
of  trade  which  has  bMn  designated  as  a  “contract 
market"  in  the  underlying  commodity  by  the  CFTC 
In  addition.  Sections  4d  and  4k  of  the  CEA 
generally  provide  that  any  person  that  is  engaged 
in  soliciting  or  accepting  orders  for  the  purchase  or 
sale  of  conunodity  interests  must  be  registered  as 
an  introducing  broker  or  as  an  associated  person. 

*See  Division  of  Market  Regulation,  Market 
Analysis  of  October  13  and  16. 1989  (December 
1990)  (“Division  Report")  at  73-74. 
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providing  them  with  a  more  efficient 
means  of  effecting  such  transactions. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  will  facilitate  the 
ability  of  options  market  makers  for 
which  there  are  related  commodity 
interests  to  reduce  their  exposure  to 
market  risk  by  providing  them  with  a 
more  efficient  means  of  effecting 
hedging  transactions  in  such  commodity 
interests. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  S^ion  6(b)(5),  in  that 
it  is  designed  to  facilitate  transactions  in 
securities  and  to  protect  investors  and 
the  public  interest.^  Specifically,  the 
Commission  notes,  as  it  has  stated  in  the 
past,  that  many  CBOE  index  option 
market  makers  hedge  their  positions  in 
index  options  by  purchasing  the 
corresponding  futures  contract.^  Under 
the  Exchange’s  current  rules,  a  CBOE 
market  maker  who  hedges  his  position 
with  futures  contracts  must  leave  his 
trading  post  in  order  to  place  a  futures 
order.  TTie  proposal  will  enable  CBOE 
market  makers  to  remain  at  their  trading 
posts  while  placing  their  futures  orders 
with  the  order  service  firm  clerks 
located  on  the  CBOE’s  floor.  Thus,  the 
proposal  should  provide  the  CBOE’s 
index  option  market  makers  with  an 
efficient,  convenient,  and  effective 
means  to  place  their  futures  orders, 
thereby  facilitating  the  market  makers’ 
ability  to  reduce  their  risks  through 
hedging  transactions  and,  in  turn, 
helping  to  maintain  the  depth  and 
liquidity  of  the  CBOE’s  market  for  index 
options. 

In  addition,  the  Commission  notes 
that  the  proposal  contains  safeguards 
designed  to  ensure  that  only  qualified 
firms  are  permitted  to  register  as  order 
service  firms.  For  example,  CBOE  Rule 
6.77  retains  the  provisions  currently 
applicable  to  stock  services  and  requires 
firms  to  apply  to  the  CBOE’s 
Membership  Department  for  registration 
as  an  order  service  firm.  Under  CBOE 
Rule  6.77,  the  applications  will 
continue  to  be  reviewed  by  the  CBOE’s 
Membership  Committee,  which  will 
consider  the  applicant’s  financial 
condition,  regulatory  history,  and  other 
factors  in  determining  whether  to 
approve  the  firm’s  application  for 
registration  as  an  order  service  firm.  The 


*  15  U.S.C  78f(bK5)  (1982). 

^  See  Division  Report,  svpm  note  5. 


Commission  believes,  as  it  has  stated  in 
coimection  with  stock  services,  that  it  is 
appropriate  for  an  options  exchange  to 
monitor  firms  operating  on  its  floor  to 
ensure  the  proper  operation  of  floor 
activities  and  thus  to  require 
Membership  Committee  approval  of 
order  service  firms.® 

'The  proposal  also  conteuns  provisions 
designed  to  ensure  the  financial 
integrity  of  the  order  service  firms. 
Specifically,  proposed  CBOE  Rule  6.78 
requires  order  service  firms  to  obtain  a 
letter  of  guarantee  issued  by  a  member 
of  the  OCC.  Under  the  letter  of 
guarantee,  the  issuing  clearing  member 
accepts  financial  responsibility  for  all 
orders  handled  by  the  order  service  firm 
on  the  CBOE  floor  and  for  all  financial 
obligations  of  the  order  service  firm  to 
the  Exchange.  CBOE  Rule  6.78  also 
provides  that  no  clearing  member  shall 
be  permitted  to  guarantee  more  than 
thr^  order  service  firms  without  the 
prior  written  approval  of  the 
Department  of  Financial  Compliance. 

In  addition,  paragraph  (d)  of  CBOE 
Rule  6.77  makes  clear  that  to  the  extent 
an  order  service  firm  takes  orders  for  the 
purchase  or  sale  of  commodity  futures 
contracts  and  options  thereon,  it  must 
comply  with  the  CEA  and  the  rules  and 
regulations  promulgated  thereimder. 
Paragraph  (d)  also  requires  order  service 
firms  to  keep  the  CBOE’s  Department  of 
Financial  Compliance  apprised  of  their 
registration  status  under  the  CEA  on  an 
ongoing  basis,  including  any  financial 
reporting  or  capital  requirements. 
Accordingly,  the  Commission  expects 
the  CBOE  to  allow  only  those  firms 
which  meet  the  applicable  requirements 
of  the  CEA  to  register  with  the  Exchange 
as  order  service  firms.  In  addition,  the 
Commission  expects  the  CBOE  to 
carefully  monitor  the  order  service 
firms’  compliance  with  the  relevant 
provisions  of  the  CEA  and  to  revoke  the 
CBOE  registration  of  any  order  service 
firm  that  fails  to  satisfy  those 
requirements. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (SR-CBOE-94- 
16)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-26061  Filed  10-19-94;  8:45  amj 
BILUNQ  cooe  801(M>1-M 


B  See  Securities  Exchange  Act  Release  No.  24814 
(August  18. 1987),  52  FR  32224  (August  26, 1987) 
(order  approving  File  No.  SR-CBOE-87-07). 

•  15  U.S.C  78s(b)(2)  (1988). 

10  i7CFR200.30-3(a)(12)(1993). 


[Release  No.  34-34840;  File  No.  SR-MSRB- 
94-12] 

Self-Regulatory  Organizations;  Order 
Approving  Propos^  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Underwriting 
Assessment  for  Brokers,  Dealers,  and 
Municipal  Securities  Dealers 

October  13, 1994. 

On  August  15, 1994,  the  Mtmicipal 
Securities  Rulemaking  Board  (“Board” 
or  “MSRB”)  filed  with  the  Securities 
and  Exchange  Oimmission 
(“Commission”  or  “SEC”)  a  proposed 
rule  change  (File  No,  SR-MSRB-94-12), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) ',  and  Rule  19b— 4  thereunder. 
The  MSRB  filed  the  proposed  rule 
change  to  preclude  brokers,  dealers  and 
municipal  dealers  from  passing  through 
rule  A-13  fees  to  issuers.  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on 
September  1, 1994.^  The  Commission 
has  reviewed  the  comments  it  received 
in  response  to  the  notice.^  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposal  amends  MSRB  rule  A- 
13  on  Underwriting  Assessments  for 
Brokers,  Dealers  and  Municipal 
Securities  Dealers.  The  proposal  will 
preclude  brokers,  dealers  and  municipal 
seciuities  dealers  (“dealers”)  from 
charging  or  otherwise  passing  through 
rule  A-13  fees  to  issuers.  The  proposal 
will  become  effective  30  days  after 
publication  of  the  approval  order  in  the 
Federal  Register. 

Rule  A-13  requires  each  dealer  to  pay 
to  the  Board  a  fee  based  upon  the 
dealer’s  participation  in  “primary 
offerings”  of  municipal  securities  (“rule 
A-13  fees”).^  In  addition  to  rule  A-13 


'  15  U.S.C  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  34601 
(August  25. 1994).  59  FR  45318. 

5  Letter  from  Robert  E.  Aheme.  First  Vice 
President  and  General  Counsel.  Merrill  Lynch,  to 
Jonathan  Katz,  Secretary,  SEC  (September  29, 1994); 
Letter  from  Catherine  L.  Spain,  Director,  Federal 
Liaison  Center,  Government  Finance  Oncers 
Association,  to  Jonathan  Katz,  Secretary,  SEC 
(September  21, 1994). 

■•As  used  in  rule  A-13,  "primary  offering”  is 
defined  as  in  Exchange  Act  Rule  15c2-12  on 
municipal  securities  disclosure.  Thus,  a  dealer’s 
obligation  under  rule  A-13  is  triggered  by  its 
participation  in  the  offering  of  municipal  securities 
by  or  on  behalf  of  an  issuer,  whether  the  dealer  is 
purchasing  the  securities  directly  (i.e.,  is  acting  as 
underwriter)  or  is  acting  as  an  agent  in  placing  the 
securities  with  investors.  The  obligation  of  a  dealer 
to  deliver  an  ofEcial  statement  to  the  Board  under 
Board  rule  G-36  also  is  based  upon  the  dealer’s 
participation  in  a  “primary  offering.’’  The  MSRB 
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fees,  the  Board  charges  an  initial  fee  of 
$100  and  an  annual  fee  of  $100  under 
rules  A-12  and  A-14,  respectively,  but 
rule  A-13  fees  provide  the  bulk  of  Board 
revenues.  The  amoimt  of  rule  A-13  fees 
owed  is  based  upon  the  par  value  of  the 
dealer’s  participation  in  primary 
offerings.^  No  obligation  to  pay  a  rule 
A-13  fee  is  generated  by  participation  in 
the  following  types  of  primary  offerings: 

(i)  those  composed  exclusively  of 
securities  less  than  nine  mondis  in 
maturity;  (ii)  offerings  under  $1  million 
in  par  value;  and  (iii)  “limited 
placement’’  offerings,  as  described  in 
subsection  (c)(1)  of  Exchange  Act  Rule 
15C2-12.6 

Under  the  current  requirements  of 
rule  A-13,  if  a  syndicate  or  similar 
accoimt  is  formed  for  the  pmpose  of 
purchasing  securities  horn  an  issuer,  the 
managing  underwriter  is  responsible  to 
pay  the  assessment  fee  on  behalf  of  each 
participant  in  the  syndicate.  Payment  by 
the  managing  imderwriter,  rather  than 
by  individual  syndicate  members,  is 
solely  an  administrative  convenience  for 
underwriters  and  the  Board. 

Rule  A-13  is  intended  to  provide  a 
dealer  assessment  that  roughly  reflects 
each  dealer’s  imderwriting  activity  in 
the  municipal  securities  market.^  Since 
rule  A-13  fees  are  assessments  on 
dealers  for  the  operation  of  the  Board, 
a  dealer’s  obligation  under  rule  A-13 

believes  that  consistent  use  of  the  concept  of 
“prunary  offering”  in  rules  A-13  and  G-36  has 
created  substantial  administrative  efhciencies  for 
the  Board  by  allowing  A-13  fee  invoicing  to  be 
accomplished  in  an  automated  manner  with  data 
collected  under  rule  G-36. 

’Currently,  the  assessment  under  rule  A-13  is 
$.03  per  $1,000  par  value  for  offerings  containing 
securities  two  years  or  more  in  maturity.  If  the 
longest  maturity  in  an  offering  is  over  nine  months 
but  less  than  two  years,  the  assessment  is  $.01  per 
$1,000  par  value  of  the  issue.  For  purposes  of 
calculating  the  assessment,  a  put  option  date  is 
treated  the  same  as  a  maturity  date,  e.g.,  a  primary 
offering  of  a  security  with  a  put  option  of  one  year 
would  generate  an  assessment  at  the  $.01  rate. 

*  “Limited  placement”  offerings  are  those  that  are 
sold  to  no  more  than  35  persons  each  of  whom  the 
underwriter  reasonably  believes  (i)  has  such 
knowledge  and  experience  in  financial  and 
business  matters  that  it  is  capable  of  evaluating  the 
merits  and  risks  of  the  prospective  investment  and 

(ii)  is  not  purchasing  for  more  than  one  account  or 
with  a  view  to  distributing  the  securities. 

’  In  opposing  the  adoption  of  the  proposed 
amendment,  a  commenter  argued  that  the  proposal 
would  cause  a  disproportionate  allocation  of  the 
MSRB  costs  to  be  born  by  a  relatively  small  number 
of  dealers  that  underwrite  new  issues,  instead  of 
being  borne  by  all  dealers  (including  dealers  in  the 
secondary  market).  Letter  from  Robert  E.  Aherne, 
supra  note  3.  Participation  in  new  issue  offerings 
may  not  be  a  perfect  means  to  measure  a  dealer’s 
involvement  in  the  market  because  the  assessment 
does  not,  among  other  things,  reflect  secondary 
market  transactions  and  activity.  In  the 
Commission’s  view,  however,  a  fee  based  on 
underwriting  participation  is  the  best  available 
means  to  create  veriffable  assessments  generally 
reflecting  a  dealer’s  involvement  in  the  market. 


should  not  be  charged  or  otherwise 
passed  through  to  an  issuer  as  an 
expense  to  the  issuer  of  bringing  a  new 
issue  to  market.  As  such,  the  proposal 
would  add  paragraph  (e)  to  rule  A-13 
which  states: 

*  *  *  (e)  Prohibition  on  Charging  Fees 
Required  Under  this  Rule  to  Issuers.  No 
broker,  dealer  or  municipal  securities  dealer 
shall  charge  or  otherwise  pass  through  the  fee 
required  under  this  rule  to  an  issuer  of 
municipal  securities. 

A  commenter  supported  the  Board’s 
perception  that,  in  negotiated 
underwritings,  the  subject  of  rule  A-13 
fees  sometimes  is  raised  in  the  context 
of  discussions  of  expenses  to  be  paid  by 
the  issuer  of  the  securities.^  The 
Commission  supports  the  Board’s  view 
that  it  is  misleading  for  imderwriters  to 
characterize  rule  A-13  fees  in  this 
fashion.^  In  this  respect,  the  fees  paid  to 
the  Board  by  dealers  imder  rule  A-13 
should  be  characterized  by  dealers  to 
issuers  no  differently  than  the  aimual 
fees  paid  to  the  Board  under  rule  A-14 
and  any  other  “overhead”  expenses  that 
are  incurred  by  virtue  of  the  dealer 
engaging  in  municipal  securities 
business. 

n.  Discussion 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  and,  specifically,  with  Section 
15B(b)(2)(J)  of  the  Act.'®  Section 
15B(b)(2)(J)  authorized  the  MSRB  to 
adopt  rules  to  provide  that  each 
municipal  securities  broker  and  each 
municipal  securities  dealer  pay  to  the 
Board  such  reasonable  fees  and  charges 
as  may  be  necessary  or  appropriate  to 
defiray  the  costs  and  expenses  of 
operating  and  administering  the  Board. 
The  proposed  rule  change  is  consistent 
with  its  authority  to  charge  dealers 
reasonable  fees  to  defi-ay  the  costs  of 
operating  and  administering  the  Board. 
The  proposed  rule  change  makes  clear 
that  the  fees  levied  under  rule  A-13  are 
to  be  paid  by  dealers  and  not  issuers. 

m.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rides  and  regulations 
thereunder  applicable  to  the  MSRB  and, 
in  particular.  Section  15B(b)(2)0). 

■Letter  from  Robert  A.  Aherne,  supra  note  3,  at 
3,  stating  that  the  rule  A-13  fee  “has  generally  been 
viewed  by  the  industry  *  *  *  as  allocable  to  the 
Issuer’s  expenses  in  bringing  the  issue  to  market.” 

■This  position  is  further  supported  by  a 
commenter  that  states  "(t|he  underwriting  fee  is 
more  appropriately  categorized  as  part  of  the 
dealer’s  overhead  cost  of  operation.”  Letter  from 
Catherine  L.  Spain,  supra  note  3. 

*»  Section  15B(b)(2)a):  (15  U.S.C.  §  70o-4(b)(2)0)l. 


It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  as  described 
above  be,  and  hereby  is,  approved,  and 
shall  be  effective  November  21, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  O^R  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-25963  Filed  10-19-94;  8:45  am] 
BIUING  COOE  801(M)1-M 


[Release  No.  34-34843;  File  No.  SR-Phix- 
94-60] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Notice  of  Filing  of  a  Proposed  Rule 
Change  Relating  to  Revisions  to  the 
General  Securities  Registered 
Representative  (Series  7)  Examination, 
and  the  Corresponding  Specifications 
and  Content  Outline 

October  14, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  notice  is  hereby  given  that  on 
October  3, 1994,  the  Philadelphia  Stock 
Exchange,  Inc.  (“Phlx”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  the 
Phlx.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  or 
the  Proposed  Rule  Change 

The  Phlx  proposes,  in  conjunction 
with  the  other  self-regulatory 
organizations  (“SROs”),  to  use  a  revised 
version  of  the  General  Securities 
Registered  Representative  (“Series  7”)  . 
Examination,  the  corresponding 
specifications  and  content  outline.^  The 
Phlx  would  adopt  the  amended  Series  7. 
as  well  as  the  corresponding 
specifications  and  content  outline. 

>  15  U.S.C.  788(b)(1)  (1988). 

2  For  a  detailed  description  of  the  revised  Series 
7  examination,  see  Securities  Exchange  Act  Release 
Nos.  34340  (July  8, 1994).  59  FR  35959  (File  No. 
SR-NYSE-9^27|  (notice  of  filing  of  proposed  rule 
change  relating  to  the  revision  of  the  content 
outline  for  the  Series  7  Examination);  34341  (July 
8. 1994),  59  FR  35960  [File  No.  SR-NYSE-94-26) 
(notice  of  proposed  rule  change  relating  to  the 
revision  of  examination  specifications  for  the  Series 
7  Examination). 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
CSiange 

In  its  filing  with  the  Commission,  the 
Phlx  includ^  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  use  the  Series  7 
as  amended,  as  the  appropriate 
qualification  examination  for  persons 
seeking  registration  as  general  securities 
representatives.  The  Series  7 
examination  is  generally  required  under 
rules  of  the  self-regulatory  organizations 
(“SROs”)  for  persons  who  are  engaged 
in  the  solicitation,  purchase  and/or  sale 
of  securities  for  the  accounts  of 
customers.  The  purpose  of  the  Series  7 
examination  is  to  ensure  that  registered 
representatives  have  the  basic 
knowledge  necessary  to  preform  their 
functions  and  responsibilities.  The 
Series  7  examination  specifications 
detail  the  areas  covered  by  the 
examination  and  break  down  the 
nmnber  of  examination  questions  culled 
fi^m  each  area. 

Revision  of  the  Series  7  examination, 
specifications  and  content  outline  was 
initiated  in  April  1993  by  an  industry 
committee  of  SROs  and  representatives 
from  broker-dealers  in  order  to  update 
the  examination  in  view  of  changes  in 
the  securities  industry,  including 
changes  in  relevant  rides  and 
regulations,  the  development  of  new 
securities  products,  and  changes  in  the 
job  of  registered  representatives  as  firms 
offer  an  increasingly  wide  range  of 
financial  services.^  The  examination 
specifications  for  the  Series  7  have  not 
bwn  revised  since  1986. 

The  industry  committee  updated  the 
existing  statements  of  the  critical 
functions  of  registered  representatives  to 
ensure  current  relevance  and 
appropriateness  and  drafted  statements 
of  tasks  expected  to  be  performed  by 
entry-level  registered  representatives, 

*  SROs  on  the  conomittee  include  the  New  York 
Stock  Exchange,  American  Stock  Exchange,  Chicago 
Board  Options  Exchange,  Municipal  Securities 
Rulemaking  Board,  National  Association  of 
Securities  Dealers  and  Philadelphia  Stock 
Exchange.  Broker-dealer  representatives  include 
brrnch  office  managers,  compliance  officers, 
t'ainiig  piersonnel  and  registered  representatives. 


and  conformed  the  existing  content 
outline  to  the  task  statements.  Under  the 
proposed  rule  change,  the  total  nvunber 
of  questions  in  the  Series  7  examination 
will  remain  250,  and  the  revised 
examination  will  cover  all  financial 
product  areas  covered  on  the  present 
Series  7  examination  as  well  as  several 
new  products,  including  collateralized 
mortgage  obligations  (“CMOs”),  long 
term  equity  anticipation  securities 
(“LEAPS”)  and  CAPS,  with  reduced 
emphasis  on  direct  participation 
programs. 

The  other  SRO  participants  will  also 
file  the  revised  specifications  for 
approval  by  the  Commission.  The  Phlx 
intends  to  conunence  use  of  the  revised 
examination,  specifications  and  content 
outline  jointly  with  the  other  SROs, 
upon  approval  of  the  proposed  rule 
changes  of  all  of  the  other  SRO 
participants. 

The  statutory  basis  for  the  Series  7 
examination  lies  in  Section  6(c)(3)(B)  of 
the  Act.  Under  that  Section,  it  is  the 
Exchange’s  responsibility  to  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  with 
Exchange  members  and  member 
organizations.  Pursuant  to  this  statutory 
obligation,  the  Exchange  has  developed 
examinations  that  are  administered  to 
establish  that  persons  associated  with 
Exchange  members  and  member 
organizations  have  attained  specified 
levels  of  competence  and  knowledge. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Phlx  believes  that  the  proposal 
does  not  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Com.nission 
will: 

(A)  By  order  approve  the  proposed  rule 
change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  £uiy  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-94-50 
and  should  be  submitted  by  November 
10, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-26060  Filed  10-19-94;  8:45  am) 
BILUNC  CODE  8010-01-M 

[Release  No.  34-04842;  File  No.  SR-Phlx- 
94-011 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Revisions  to  the  General 
Securities  Sales  Supervisor  (Series  8) 
Examination,  and  the  Corresponding 
Examination  Specifications  and 
Content  Outline 

October  14, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  notice  is  hereby  given  that  on 
October  3, 1994,  the  Philadelphia  Stock 
Exchange,  Inc.  (“Phlx”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 

« 17  CFR  200.3l>-3(a)(12)  (1994). 

*  15  U.S.C  §78s(b)(l)  (1988). 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes,  in  conpmction 
with  the  other  self-regulatory 
organizations  (“SROs”),  to  adopt  and 
use  a  revised  version  of  the  General 
Securities  Sales  Supervisor  (“Series  8”) 
Examination,  examination 
specifications  and  content  outline.^  The 
Phlx  proposes  to  incorporate  references 
to  this  examination  into  its  rules  by 
adding  paragraph  (d)  to  rule  748, 
Supervision. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  ccmceming 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  fm-,  the  Proposed  Rule 
Change 

The  General  Securities  Sales 
Supervisor  (“Series  8”)  Examination  is 
an  industry-wide  qualification 
examination  for  securities  sales 
supervisors.  Tlie  Series  8  examination  is 
generally  required  under  rules  of  the 
self-regulatory  organizations  (“SROs”) 
for  persons  who  are  engaged  in  the 
supervision  of  general  securities  branch 
offices  (i.e.,  branch  office  managers)  and 
of  general  securities  registered 
representatives.  The  Series  8 
examination  tests  a  candidate’s 
knowledge  of  securities  industry  rules 
and  regulations  and  certain  statutory 
provisions  applicable  to  general 
securities  sales  supervision.  The  Series 
8  examination  specifications  detail  the 
areas  covered  by  the  examination  and 
break  down  the  number  of  examination 
questions  culled  from  each  area.  The 
Series  8  content  outline  details  the 


2  For  a  detailed  description  of  the  revised  Series 
8  examination.  speciRcations  and  content  outline, 
see  Securities  Exchange  Act  Release  Nos.  34335 
Ouly  8. 1994),  59  FR  35961  [File  Na  SR-NYSE-^4- 
23]  (notice  of  proposed  rule  change  relating  to  the 
revision  of  the  Series  8  examination  content 
outline);  and  34336  Quly  8. 1994)  59  FR  35962  (File 
No.  SR-NYSE-94-24)  (notice  of  proposed  rule 
change  relating  to  the  revision  of  the  Series  8 
examination  and  specifications). 


subject  coverage  and  questicm  allocation 
of  the  examination.  The  content  outline 
reflects  the  revised  content  of  the 
examination. 

Revision  of  the  Series  8  examination, 
specifications  and  content  outline  was 
recently  undertaken  by  an  industry 
committee  composed  of  representatives 
from  SROs  (the  New  York  Stock 
Exchange,  the  American  Stock 
Exchange,  the  Chicago  Board  Options 
Exchange,  the  Municipal  Securities 
Rulemaking  Board,  the  National 
Association  of  Securities  Dealers  and 
the  Philadelphia  Stock  Exchange)  and 
representatives  firom  broker-dealCTS, 
including  branch  ofiice  managers, 
compliance  personnel  and  corporate 
executives,  in  order  to  update  the 
examination  in  view  of  changes  in . 
relevant  laws,  rules  and  regulatimis,  the 
development  of  new  products,  and  to 
reflect  various  changes  in  industry 
practices.  The  committee  reviewed  the 
examination  spiecifications,  content 
areas  and  item  bank  and  developed  new 
questimis  in  new  areas. 

The  revised  examination  continues  to 
cover  the  areas  of  knowledge  required  to 
supervise  sales  activities  in  securities, 
however,  the  focus  of  the  contrait  of  the 
examination  has  been  shifted  to 
concentrate  more  closely  on  supervisory 
duties.  Accordingly,  certain  questions 
have  been  deleted  which  deal  with 
routine  calculations  and  basic  product 
knowledge  and  questions  on  new 
federal  and  SRO  rules  and  regulations 
have  been  incorporated  into  the  exam, 
as  well  as  questions  on  new  products, 
supervision  and  changes  in  industry 
practices.  The  revised  examination  and 
specifications  include  coverage  of  these 
new  areas.  The  examination  will  remain 
a  six-hour,  two-part,  200  question 
examination. 

The  Phlx  also  proposes  to  adopt  a 
new  paragraph  to  Phlx  Rule  748, 
Supervision,  to  expressly  incorporate  a 
supervisory  examination  into  Exchange 
rules.  Specifically,  persons  delegated 
supervisory  responsibility  pursuant  to 
Rule  748  (b)  and  (c)  would  be  required 
by  proposed  paragraph  (d)  to  meet  the 
Ex^anges’  qualification  requirements, 
including  successful  completion  of  a 
supervisory  examination  deemed 
acceptable  by  the  Exchange.  This 
requirement  is  substantially  similar  to 
existing  provision  of  other  exchanges.’ 
Currently,  Rule  748  requires  member  or 
peuticipant  organizations  to  supervise 
all  registered  representatives  and  each 
office,  department  or  business  activity. 
In  addition,  a  general  partner  or 
principal  executive  officer  must  be 


’  See  e.g^  NYSE  Rule  34Z(d)  and  Supplementaty 
Materia)  .13. 


designated  to  assume  overall 
responsibility  for  internal  supervision  of 
the  organization  and  comphance  with 
securities  laws  and  regulations, 
including  establishing  written 
supervisory  procedures  delegating 
superviscHy  responsibilities  and 
instituting  a  supervisory  review 
procedure. 

With  respect  to  qualifications  for 
supervisory  personnel.  Rule  748  merely 
requires  employees  with  delegated 
supervisory  responsibility  to  be 
“qualified,”  and  persons  responsible  for 
any  group  of  employees  to  “reasonably 
discharge”  those  duties.  The  proposed 
new  language  is  intended  to  bridge  this 
gap  by  expressly  requiring  supervisory 
personnel  to  qualify  with  the  Exchange 
by  successfully  completing  the 
appropriate  examination,  which  will  be 
indicated  in  the  Exchange’s 
memorandum  to  its  membership.  The 
Exchange  notes  that  although  options 
activity  and  personnel,  including 
foreign  currency  options,  are  also 
subject  to  Rule  748,  additional 
supervisory  requirements  for  option 
accounts  apply.^ 

The  other  SRO  participants  will  also 
file  the  revised  examination  and 
specifications  for  approval  by  the  SEC. 
The  Exchange  intend  to  implement  the 
new  Series  8  content  outline  and 
examination  jointly  with  the  other  SROs 
after  the  Commission  has  approved  the 
proposed  rule  changes  of  aU  the  other 
SROs. 

The  statutory  basis  for  the  Series  8 
Examination  lies  in  Section  6(c)(3)(B)  of 
the  Act.  Under  that  Sef:tion,  it  is  the 
Exchange’s  responsibility  to  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  with 
Exchange  members  and  member 
organizations.  Pursuant  to  this  statutory 
obligation,  the  Exchange  has  developed 
examinations  that  are  administered  to 
establish  that  persons  associated  with 
Exchange  members  and  member 
organizations  have  attained  specific 
levels  of  competence  and  knowledge. 

The  addition  of  new  language  to  Phlx 
Rule  748  is  also  consistent  with  Section 
6(b)(5)  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  protect  investors 
and  the  public  interest  by  bolstering  the 
Exchange’s  supervision  rule  through  a 
qualification  and  examination 
requirement  for  supervisory  persoimel. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  will  impose  any 


*  See  Phlx  Rules  1024  and  1025. 
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burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  pvuposes  of  die  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will; 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
curguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
chemge  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-94-51 
and  should  be  submitted  by  November 
10, 1994. 

For  the  Ck)iiunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland,  ^ 

Deputy  Secretary. 

(FR  Doc.  94-26056  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  8010-01-M 


*  17  CFR  200.30-31a)(12)  (1994). 


[Rel.  No.  IC-20621;  File  No.  812-9094] 

John  Hancock  Mutual  Life  Insurance 
Company,  et  al. 

October  14, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  John  Hancock  Mutual  Life 
Insurance  Company  (“John  Hancock”), 
John  Hancock  Variable  Annuity 
Account  U  (“Account  U”),  John 
Hancock  Variable  Annuity  Accoimt  V 
(“Account  V”),  John  Hancock  Variable 
Life  Insurance  Company  (“JHVLICO”, 
together,  with  John  Hancock,  the 
“Companies”),  John  Hancock  Variable 
Annuity  Account  I  (“Account  I”)  and 
any  other  separate  accounts  (the  “Other 
Accounts”,  collectively,  with  Accounts 
U,  V,  and  I,  the  “Accounts”)  established 
by  the  Companies  in  the  future  to 
support  certain  variable  annuity 
contracts  issued  by  the  Companies. 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  fi-om  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  Companies 
to  deduct  finm  the  assets  of  the 
Accounts  the  mortality  and  expense  risk 
charge  imposed  under  certain  variable 
annuity  contracts  issued  by  the  _ 
Companies  (the  “Existing  Contracts”) 
and  imder  any  other  variable  annuity 
contracts  issued  by  the  Companies 
which  are  materially  similar  to  the 
Existing  Contracts  and  are  offered 
through  any  Account  on  a  basis  that  is 
similar  in  all  material  respects  to  the 
basis  on  which  the  Existing  Contracts 
are  offered  (the  “Other  Contracts”, 
together,  with  the  Existing  Contracts, 
the  “Contracts”).^  The  Other  Contracts 
may  be  either  group  contracts  or 
individual  contracts  and  may  be  either 
variable  or  combination  fixed  and 
variable  contracts. 

FILING  DATE:  The  application  was  filed 
on  July  1, 1994.  Applicants  represent 
that  an  amendment  to  the  application 
will  be  filed  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  wi{h  a  copy  of  the  request. 


*  Applicants  represent  that  the  application  will  be 
amended  during  the  notice  period  to  reflect  this 
description  of  the  Other  Contracts. 


personally  or  by  mail.  Hearing  reequests 
must  be  received  by  the  Commission  by 
5:30  p.m.  On  November  8, 1994  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  by  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  Sandra  M.  DaDalt,  Associate 
Counsel,  John  Hancock  Mutual  Life 
Insurance  Company,  John  Hancock 
Place,  P.O.  Box  111,  Boston, 
Massachusetts  02117. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler,  Senior  Attorney  at 
(202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application,  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants’  Representations 

1.  John  Hancock,  a  mutual  life 
insurance  company  chartered  under 
Massachusetts  law,  is  the  principal 
underwriter  for  Accounts  U,  V  and  I. 
John  Hancock  is  a  registered  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934  and  a  registered  investment 
advisor  under  the  Investment  Advisers 
Act  of  1940. 

2.  JHVLICO,  a  stock  life  instu-ance 
company  also  chartered  under 
Massachusetts  law,  is  a  wholly-owned 
subsidiary  of  John  Hancock. 

3.  Accounts  U  and  V,  established  as 
separate  accounts  of  John  Hancock 
imder  Massachusetts  law  on  January  14. 
1985  and  May  11, 1987,  respectively, 
fund  classes  of  variable  annuity 
contracts  which  differ  in  certain 
respects  from  the  Contracts.  Both 
Accounts  are  registered  with  the 
Commission  as  unit  investment  trusts 
under  the  1940  Act  and  the  offer  and 
sale  of  interests  under  the  variable 
annuity  contracts  funded  through  the 
Accounts  is  registered  under  the 
Securities  Act  of  1933  (the  “1933  Act”). 
Applicants  incorporate  those 
registration  statements  into  the 
application  by  reference.  The 
application  states  that  the  Accounts 
currently  have  seven  subaccoimts.  Two 
additional  subaccounts  will  be  added  to 
Account  V  with  the  introduction  of  the 
Existing  Contracts.  Applicants  represent 
that  a  registration  statement  on  Form  N- 
4  will  be  filed  with  respect  to  the 
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Existing  Ccmtiacts  funded  through 
Account  V.  Such  registration  statement 
is  incorporated  into  the  application  by 
reference. 

4.  Account  I,  a  separate  account  of 
}HVLICO.  was  established  under 
Massachusetts  law  on  June  15, 1994. 
Applicants  state  that  Account  I  will 
register  with  the  Commission  as  a  unit 
investment  trust  under  the  1940  Act  and 
that  the  offer  and  sale  of  variable 
annuity  contracts  to  be  funded  through 
Account  I  will  be  registered  under  the 
1933  Act.  Applicants  incorporate  the 
registration  ^tements  into  the 
application  by  reference.  Account  I  has 
nine  subaccounts. 

5.  The  Other  Accounts  will  be 
separate  accounts  of  either  Company 
usi^  to  fund  Other  Contracts. 

Applicants  state  that  the  Other 
Accounts  will  register  with  the 
Commission  under  the  1940  Act. 

6.  The  assets  of  Accounts  U  and  V  are, 
and  the  assets  of  Account  1  will  be. 
invested  in  shares  of  John  Hancock 
Variable  Series  Trust  I  [the  “Fund”). 

The  Fund  is  a  diversified,  open-end 
management  investment  company  and 
was  recHganized  as  a  business  trust 
under  Massachusetts  law  effective  April 
29, 1988.  The  Fund  is  the  successor  to 
John  Hancock  Variable  Series  Fimd  I. 
Inc.,  which  was  incorporated  vmder 
Maryland  law  on  September  23, 1985. 
The  Fund  currently  has  nine  portfolios, 
each  of  which  has  separate  investment 
objectives  and  policies. 

7.  The  Existing  Contracts  are 
individual  combination  fixed/variable 
annuity  contracts,  issued  to  plans 
qualib^g  for  special  tax  treatment 
imder  the  Internal  Revenue  Code  of 
1986  (the  “Code”).  The  Existing 
Contracts  will  also  be  issued  to 
individual  persons  doing  their  own 
retirement  planning,  and  to  plans  and 
trusts  that  do  not  qualify  for  special  tax 
treatment  under  the  Code.  The  Existing 
Contracts  will  be  deferred  annuity 
contracts  that  are  deemed  to  be 
“periodic  pajnnent  plan  certificates” 
within  the  meaning  of  Section  2(a)(27) 
of  the  1940  Act. 

8.  The  Companies  will  deduct  any 
premium  tax  levied  by  any 
governmental  entity  as  a  result  of  the 
Contracts  or  the  Accounts.  Purchase 
payments  received  imder  the  Contracts 
will  be  allocated,  after  the  deduction  of 
applicable  premium  taxes,  to  any  one  or 
more  of  the  subaccounts  of  the 
appropriate  Account  or  to  a  fixed 
annuity  accmmt  of  either  of  the 
Companies  at  the  discretion  of  the 
owner  of  the  Contract.  The  application 
states  that  the  applicable  premium  taxes 
are  determined  by  the  then  current  state 
of  residence  of  the  Contract  owner. 


Premium  taxes  currently  range  from 
0.04%  to  5%  of  purrdiase  payments  or 
of  the  aiiKMmt  annuitized.  Applicants 
state  that,  wherti  permitted  by  state  law, 
the  premium  taxes  will  be  d^ucted 
upcm  annuitizatian.  In  all  other 
jurisdictkms,  the  taxes  will  be  deducted 
upon  the  death  of  the  annuitant, 
surrender  or  withdrawal  as  directed  by 
the  law  trf  the  Contract  owner’s  state  of 
residence. 

9.  A  death  benefit,  payable  in  a  single 
sum  or  under  an  option^  method  of 
settlement,  is  provided  if  the  annuitant 
dies  before  the  maturity,  surrender,  or 
termination  a  Contract.  The  death 
benefit  will  be  the  greatest  of: 

(a)  The  amount  of  the  purchase 
payments  made  imder  the  Contract 
reduced  by  aU  prior  withdrawals  and 
any  withdrawal  charges; 

(b)  The  Accumulated  Value  of  the 
Contract  next  determined  following 
receipt  by  the  applicable  Company  of 
due  proof  of  death;  or 

(c)  Where  permitted  by  state  law,  the 
Accumulated  Value  of  tte  Contract  as  of 
any  third  interval  Contract  anniversary 
preceding  the  Contract  anniversary 
nearest  the  Annuitant’s  81st  birthday, 
plus  the  purchase  payments  made  under 
the  Contract,  less  any  withdrawals  and 
any  withdrawal  chafes  imposed  since 
such  Contract  anniversary.^  Applicants 
state  that  the  “stepped-up”  death 
benefit  described  in  clause  (c)  above  is 
provided  to  owners  of  the  Contracts  at 
no  additional  cost 

10.  The  Companies  impose  an  annual 
Contract  fee  of  $30  on  Qmtracts  having 
an  Accumulated  Value  of  less  than 
$10,000.  This  fee  will  be  deducted  at  the 
beginning  of  each  Contract  year  after  the 
first  year  and  upon  surrender.  The 
application  states  that  the  Companies 
reserve  the  right  to  increase  this  fee  to 
$50.3 

11.  The  application  states  that  the 
Companies  furnish  certain 
administrative  and  clerical  services  to 
their  respective  Accounts.  For  these 
services,  the  Companies  make  a  daily 
charge  to  each  Account  equal  to  .35% 
on  an  annual  basis  of  the  current  value 
of  the  net  assets  of  that  Account  that  are 
attributable  to  the  Contracts.  The 
application  states  that  this  charge  is 


2  The  Accumulated  Value  of  a  Contract  equals  the 
sum  of: 

(a)  The  peyments  made  to  the  af^iropriate 
Account  prior  to  annuitizatioD  adjusted  to  reflect 
the  investment  performance  of  the  applicable 
subaccounts  and  any  transfers,  withdrawals,  or 
charges  associated  with  those  subaccounts;  and 

(b)  The  payments  made  prior  to  annnitUation  to 
the  fixed  account  options,  adjusted  for  interest 
credited,  transfers,  withdrawals  and  charges. 

3  Applicants  represent  that  the  application  will  be 
amended  during  the  notice  period  to  include  this 
statement. 
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guaranteed  and  cannot  be  increesed. 

Each  Company  represents  that  the  .35% 
charge  has  bem  set  at  a  level  which  is 
not  expected  to  generate  revenues  that 
would,  together  with  the  revenues  from 
the  Contract  fee,  exceed  the  Company’s 
administrative  costs  with  respect  to  the 
Contracts.  Applicants  represent  that  the 
Companies  will  deduct  both  the  annual 
Contract  fee  and  the  annual 
administrative  charge  in  reliance  upon 
and  in  conformity  with  all  of  the 
requirements  of  Rule  26a-l  under  the 
1940  Act.-* 

12.  A  contingent  deferred  sales  charge 
(the  “Sales  Charge”)  of  up  to  8%  of  the 
premium  payments  received  is  imposed 
upon  withdrawal  or  surrender  within 
the  first  seven  years  of  the  Contract.  The 
Sales  Charge  is  a  percentage  of  the 
amount  of  each  purchase  payment  that 
is  withdrawn.  The  percentage  declines 
depending  upon  how  many  years  have 
passed  since  the  withdrawn  purchase 
paym^t  was  originally  credited  to  a 
Contract  owner. 

13.  The  Companies  will  impose  a 
daily  charge  equal  to  an  annual  effective 
rate  of  1.15%  of  the  value  of  the  net 
assets  of  the  Accounts  to  compensate 
each  Company  for  its  assumption  of 
mortality  and  expense  rislis  in 
connection  with  the  Contracts. 
Applicants  state  that  approximately 
.45%  of  the  1.15%  charge  is  attributable 
to  mortality  risk,  and  approximately 
.70%  is  attributable  to  expense  risk.  The 
application  states  that  the  Companies 
reserve  the  right  to  change  the 
proportion  if  these  estimates  change. 
Applicants  represent  that  the  charge  for 
mortality  and  expense  risks  will  not 
increase.  If  the  mortality  and  expense 
risk  charge  is  insufficient  to  cover  actual 
costs  of  the  risks  undertaken,  the 
Companies  will  bear  the  loss. 
Conversely,  if  the  charge  exceeds  costs, 
this  excess  will  be  profit  to  the 
Companies  and  will  be  available  for  any 
corporate  purpose,  including  payment 
of  expenses  relating  to  the  distribution 
of  the  Ccmtracts. 

14.  Applicants  state  that  the 
Companies  assume  a  mortality  risk 
inherent  in.  the  death  benefit  provided 
for  in  the  Contracts.  Where  the  death 
benefit  is  paid  prior  to  the  Contract’s 
maturity  date,  Applicants  state  that  the 
risk  assumed  is  that  the  amount  peiid 
will  exceed  the  Contract’s  Accumulated 
Value.  Additionally,  Applicants  state 
that  there  is  also  the  risk  that  no 
surrender  charge  will  be  imposed  on  a 
payment  under  a  death  benefit  or  on  the 
payment  of  a  life  annuity  to  the 


*  Applicants  represent  that  the  application  will  be 
amended  during  the  notice  period  to  include  this 
representation. 
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beneficiary  following  the  death  of  an 
owner  who  is  not  the  annuitant. 

15.  Applicants  state  that  the 
Companies  also  assume  an  expense  risk 
under  the  Contracts.  According  to 
Applicants,  this  is  the  risk  that  the 
charges  for  administrative  services 
under  the  Contracts  will  be  insufficient 
to  cover  actual  administrative  expenses. 

Applicants’  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission,  piusuant  to  Section  6(c)  of 
the  1940  Act,  grant  the  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  in  connection  with 
Applicants’  assessment  of  the  daily 
charge  for  the  mortality  and  expense 
risks  imder  the  Contracts.  Applicants 
state  that  the  terms  of  the  relief 
requested  with  respect  to  the  Contracts 
funded  by  the  Accounts  are  consistent 
with  the  standards  enumerated  in 
Section  6(c)  of  the  1940  Act.  Applicants 
state  that  without  the  requested  relief, 
they  would  have  to  request  and  obtain 
exemptive  relief  for  each  Other  Account 
funding  Contracts.  Applicants  assert 
that  these  additional  requests  for 
exemptive  relief  would  present  no 
issues  under  the  1940  Act  not  already 
addressed  in  this  application. 
Additionally,  Applicants  note  that  the 
requested  relief  is  consistent  with  the 
authority  of  the  Commission,  pursuant 
to  Section  6(c)  of  the  1940  Act,  to  issue 
exemptive  orders  to  a  class  or  classes  of 
persons  or  transactions.  Finally, 
Applicants  note  that,  in  connection  with 
future  contracts  and  future  separate 
accounts,  the  Commission  previously 
has  granted  exemptive  relief,  similar  to 
that  requested  by  Applicants,  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  vmderwriter 
therefor  from  selling  periodic  payment 
plan  certificates  imless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
imderwriter  except  a  fee,  not  exceeding 
such  reasonable  amoimt  as  the 
Commission  may  prescribe,  for 
performing  bool^eeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  assert  that  the  charge  for 
mortality  and  expense  risks  is 
reasonable  compensation  for  the  risks 
assumed. 

4.  Applicants  represent  that  the 
charge  of  1.15%  for  the  mortality  and 


expense  risks  assumed  by  the 
Companies  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products. 

Applicants  state  that  this  representation 
is  based  upon  the  Companies’  analysis 
of  publicly  available  information 
regarding  similar  variable  annuity 
contracts,  taking  into  consideration  such 
factors  as:  the  rating  of  the  compemy;  the 
size  of  the  company;  and,  the  type  of 
retirement  program  for  which  the 
annuity  is  intended.  Applicemts 
represent  that  each  of  the  Companies 
wrill  maintain  at  its  principal  office, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
variable  annuity  products  analyzed  and 
the  methodology  and  results  of  the 
Companies’  comparative  review. 

5.  Applicants  acknowledge  that  the 
Sales  Charge  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Contracts.  To  the 
extent  distribution  costs  are  not  covered 
by  the  Sales  Charge,  each  of  the 
Companies  will  recover  its  distribution 
costs  firom  the  assets  of  its  respective 
general  account.  These  assets  may 
include  gains  from  either  operations 
with  respect  to  the  Contracts  or  from 
charges  imposed  imder  the  Contracts. 
Applicants  represent  that  the 
Companies  have  concluded  that  there  is 
a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangement  will  benefit  the  Accoimts 
and  the  owners  of  the  Contracts.  The 
basis  for  such  conclusion  is  set  forth  in 
a  memorandum  which  will  be 
maintained  by  each  Company  at  its 
principal  office  and  will  be  made 
available  to  the  Commission. 

6.  The  Companies  also  represent  that 
the  Accoimts  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  either  the  company’s 
board  of  directors  or  the  board  of 
trustees,  as  applicable,  a  majority  of 
whom  are  not  interested  persons  of  such 
company  within  the  meaning  of  the 
1940  Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  firom  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-26059  Filed  10-19-94;  8:45  am) 
BILLING  CODE  MIO-OI-M 


[Release  No.  35-26142] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act”) 

October  14, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appiication(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  emd/or  declaration(s)  and 
any  amendmients  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  7, 1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addioss(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

General  Utilities  Corp.  (70-8455) 

General  Public  Utilities  Corporation 
("GPU”),  100  Interpace  Parkway, 
Parsippany,  New  Jersey,  07054,  a 
registered  holding  company,  has  filed  a 
declaration  under  Sections  6(a),  7,  and 
32  of  the  Act  and  Rules  53  and  54 
thereunder. 

GPU  proposes  to  issue  and  sell  for 
cash  finm  time  tatime  through 
December  31, 1996  up  to  5  milfion 
additional  shares  of  common  stock,  par 
value  $2.50  per  share  ("Additional 
Conunon  Stock”).  GPU  would  issue  and 
sell  the  Additional  Common  Stock  to 
the  public  firom  time  to  time  either 
through  (i)  one  or  more  negotiated 
transactions  with  one  or  more 
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underwriters  or  (ii)  one  or  more  agents 
who  regularly  engage  in  the  sale  or 
placement  of  securities  pursuant  to  an 
agreement,  or  (iii)  a  combination  of  the 
above. 

In  addition,  GPU  might  sell 
Additional  Common  Stock  to  an  agent, 
as  principal,  for  resale  directly  or 
indirectly  to  the  public.  It  is  anticipated 
that  such  sales  would  be  made  from 
time  to  time  in  one  or  more  market 
transactions  in  the  New  York  Stock 
Exchange  or  in  regional  exchanges  in 
which  GPU  common  stock  might  be 
traded,  in  block  transactions  in  such 
exchanges  or  in  fixed-price  offers  off  the 
floor  of  such  exchanges  or  other  such 
special-type  offers  or  distributions  made 
in  accordance  with  the  rules  of  such 
exchanges. 

GPU  has  a  total  of  150  million 
authorized  shares  of  common  stock,  of 
which  115,079,626  shares  have  been 
issued.  In  addition,  GPU  has  10,703,712 
reacquired  shares.  The  Additional 
Common  Stock  would  be  sold  either 
from  authorized  and  unissued  shares  or 
reacquired  shares. 

The  issuance  and  sale  of  Additional 
Common  Stock  would  not  be  subject  to 
preemptive  rights  of  present 
stockholders  by  virtue  of  Article  9(a)  of 
the  Articles  of  Incorporation  for  GPU, 
which  provides  no  preemptive  rights 
with  respect  to  an  issuance  and  sale  of 
GPU  common  stock  solely  for  money 
and  through,  inter  alia,  a  public  offering 
or  an  offering  to  or  through  underwriters 
or  dealers. 

GPU  will  utilize  the  net  proceeds  of 
the  sale  of  Additional  Common  Stock  to 
make  cash  capital  contributions,  as 
authorized  by  Commission  orders  dated 
March  6, 1992  (HCAR  No.  25486)  and 
March  25, 1994  (HCAR  No.  26011),  to 
its  electric  public  utility  subsidiary 
companies — Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (“Subsidiaries”).  The 
Subsidiaries  will  use  such  funds  (i)  to 
repay  indebtedness,  (ii)  to  redeem 
senior  securities  in  accordance  with  the 
optional  redemption  provisions  thereof, 
(iii)  for  construction,  (iv)  for  other 
corporate  purposes,  or  (v)  to  reimburse 
their  treasuries  for  funds  previously 
expended  therefi-om  for  such  purposes. 
A  portion  of  such  net  proceeds  might 
also  be  used  to  reimburse  GPU  for  funds 
previously  expended  to  make  capital 
contributions,  to  repay  GPU 
indebtedness,  and  for  other  GPU 
corporate  purposes,  which  include 
direct  or  indirect  acquisition  of  interests 
in  exempt  wholesale  generators  and 
foreign  utility  companies. 

On  June  30. 1994,  the  consolidated 
capitalization  ratios  of  GPU  were 


approximately  43.9%  for  Long-Term 
Debt,  5.4%  for  Preferred  Stock,  43.8% 
for  Common  Stock,  and  6.9%  for  Short- 
Term  Debt. 

The  reported  closing  price  of  GPU 
common  stock  on  the  New  York  Stock 
Exchange  Composite  Tape  on  August 
15, 1994  was  $26,125  per  sheue.  If  all  of 
the  Additional  Common  Stock  were 
sold  at  that  price,  at  June  30, 1994,  the 
consolidated  capitalization  ratios  of 
GPU  would  be  approximately  43.0%  for 
Long-Term  Debt;  5.2%  for  Preferred 
Stock;  45.0%  for  Common  Stock;  and 
6.8%  for  Short-Term  Debt.  GPU  has 
targeted  a  common  equity  ratio  of 
between  45.0%  and  48.0%. 

In  the  quarter  that  ended  June  30. 

1994,  GPU  WTOte  off  (after  tax)  $191.6 
million,  or  $1.66  per  share,  as  a  result 
of  a  decision  by  the  Pennsylvania 
Commonwealth  Coiul  that  disallowed 
the  recovery  from  customers  by 
Metropolitan  Edison  Company  of 
certain  future  costs  associated  with 
Three  Mile  Island  Unit  No.  2  and 
restructuring  charges  associated  with  a 
GPU  retirement  program,  and  as  a  result 
of  another  Commonwealth  Court 
decision  that  disallowed  deferral  of 
certain  post-retirement  benefit  costs. 

The  effect  of  these  write-offs  will 
severely  restrict  the  ability  of 
MetropoUtan  Edison  Company  and 
Pennsylvania  Electric  Company  to  issue 
senior  securities  during  the  next  twelve 
months.  GPU  believes  that  restoration  of 
its  equity  capitalization,  particularly  in 
light  of  the  emerging  competitive 
business  environment  in  die  electric 
utility  industry,  is  necessary  in  order  to 
maintain  the  current  credit  ratings  of  the 
Subsidiaries. 

Columbia  Gas  System,  Inc.,  et  al.  (70- 
8471) 

Columbia  Gas  System,  Inc. 
(“Columbia”),  a  registered  holding 
company,  and  seventeen  wholly-owmed 
distribution,  transmission,  exploration 
and  development,  and  other  subsidiary 
companies,’  all  of  which  are  engaged  in 

’  Columbia  Gas  of  Pennsylvania,  Inc.  (“Columbia 
Pennsylvania”),  200  Civic  Center  Drive.  Columbus. 
Ohio  43215;  Columbia  Gas  of  Ohio.  Inc.  (“Columbia 
Ohio”),  200  Civic  Center  Drive,  Columbus,  Ohio 
43215;  Columbia  Gas  of  Maryland,  Inc.  (“Columbia 
Maryland”),  200  Civic  Center  Drive,  Columbus, 
Ohio  43215;  Columbia  Gas  of  Kentucky,  Inc. 
(“Columbia  Kentucky"),  200  Civic  Center  Drive. 
Columbus,  Ohio  43215;  Commonwealth  Gas 
Services,  Inc.  (“Commonwealth  Services”).  200 
Civic  Center  Drive,  Columbus,  Ohio  43215; 
Columbia  Gulf  Transmission  Co.  (“Columbia 
Gulf),  1700  MacCorkle  Avenue,  S.E.,  Charleston. 
West  Virginia  25314;  Columbia  Gas  Development 
Corp.  (“Columbia  Development”),  One  Riverway. 
Houston.  Texas  77056;  Columbia  Natural 
Resources,  Inc.  (“Columbia  Resources”),  900 
Pennsylvania  Avenue.  Charleston,  West  Virginia 
25302;  Columbia  Coal  Gasification  Corp. 


the  natural  gas  business,  have  filed  an 
application^eclaration  under  Sections 
6,  7,  9(a),  10, 12(b).  12(c).  and  12(f)  of 
the  Act  and  Rules  42,  43,  45,  and  46 
thereunder. 

Golumbia,  and  fourteen  of  the 
subsidiary  companies  (“Subsidiaries”), ^ 
seek  Commission  authorization  for  the 
recapitalization  of  Columbia  Gulf, 
Columbia  Development,  and  Columbia 
Coal  (“Recapitalization  Subsidiaries”), 
the  1995  and  1996  Long-Term  and 
Short-Term  Financing  Programs  of  the 
Subsidiaries,  and  continuation  of  the 
Intrasystem  Money  Pool  (“Money  Pool”) 
through  1996. 

Prior  to  July  31, 1991,  almost  all 
external  financing  for  Columbia  and  the 
Subsidiaries  (“System”)  had  been 
through  public  equity  and  debt 
offerings,  short-term  borrowings  fi’om 
banks,  and  sales  of  commercial  paper. 
The  proceeds  were  provided  to  the 
Subsidiaries  on  comparable  terms 
through  purchases  of  debt  or  equity, 
through  open-account  advances,  or 
through  the  Money  Pool. 

Columbia  and  Columbia  Gas 
Transmission  Corporation  (“Columbia 
Transmission”),  in  consequence  of 
significant  financial  difficulties  related 
to  the  purchase  of  high-cost  gas  under 
long-term  contracts,  sought  protection 
under  Chapter  11  of  the  U.S. 

Bankruptcy  Code  (“Code”)  in  July  1991. 
Thereafter,  Columbia  negotiated  debtor- 
in-possession  (“DIP”)  financing  in  order 
to  fund  the  operations  of  its  subsidiaries 
besides  Columbia  Transmission. 
Columbia  Transmission  nego_tiated  its 
own  DIP  financing. 

An  order  that  approved  a  $275 
million  Secured  Revolving  Credit 
Facility  for  Columbia  (“DIP  Facility”) 
was  granted  by  the  U.S.  Bankruptcy 
Court  for  the  District  of  Delaware 

(“Columbia  Coal”),  900  Pennsylvania  Avenue. 
Charleston.  West  Virginia  25302;  Columbia  Energy 
Services  Corp.  (“Columbia  Services”),  2581 
Washington  Road.  Upper  Saint  Clair,  Pennsylvania 
15241;  Columbia  Gas  System  Service  Corp. 
(“Service  Corporation").  20  Monchanin  Road. 
Wilmington,  Delaware  19607;  Columbia  Propane 
Corp.  (“Columbia  Propane”),  800  Moorefiaid  Park 
Drive.  Richmond,  Virginia  23236;  Conunonwealth 
Propane,  Inc  (“Conunonwealth  Propane”).  800 
Moorefield  Park  Drive,  Richmond,  Virginia  23236; 
TriStar  Ventures  Corp.  (“TriStar  Ventures”),  20 
Monchanin  Road,  Wilmington  Delaware  19807; 
TriStar  Capital  Corp.  (“TriStar  Capital”),  20 
Monchanin  Road.  Wilmington  Delaware  19807; 
Columbia  Atlantic  Trading  Corp.  (“Columbia 
Atlantic”),  20  Monchanin  Road.  Wilmington 
Delaware  19807;  and  Columbia  LNG  Corp. 
(“Columbia  LNG”),  20  Monchanin  Road. 
Wilmington  Delaware  19807. 

2  Columbia  Pennsylvania.  Columbia  Ohio, 
Columbia  Maryland,  Columbia  Kentucky, 
Commonwealth  Services,  Columbia  Gulf,  Columbia 
Development,  Columbia  Resources.  Columbia  Coal. 
Service  Corporation,  Columbia  Propane. 
Commonwealth  Propane.  TriStar  Capital,  and 
Columbia  Atlantic. 
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(“Bankruptcy  Court”)  in  September 
1991.  The  Commission  approved  the 
DIP  Facility  by  order  dated  September 
21, 1991  (HCARNo.  25380).  Orders 
approving  amendments  to  the  DIP 
Facility,  which  improved  its  terms  and 
reduc^  its  available  amount  to  $100 
million,  were  granted  by  the  Bankruptcy 
Court  in  May  1993  and  in  August  1994. 
The  Commission  approved  the 
amendments  by  orders  dated  June  11, 
1993  (HGAR  No.  25828)  and  September 
12, 1994  (HCAR  No.  26120). 

Coliunbia  and  the  Recapitalization 
Subsidiaries  seek  Commission 
authorization  for  the  recapitalization  of 
Columbia  Gulf,  Columbia  Development 
and  Columbia  Coal  on  or  about 
December  31, 1994  to  establish  capital 
structures  that  are  more  appropriate  for 
current  business  and  economic 
conditions.  The  proposed  transactions 
and  the  goals  for  the  Recapitalization 
Subsidiaries  were  approved  by  the 
Bankruptcy  Court  in  July  1994. 

With  respect  to  Columbia  Gulf,  the 
goal  is  to  bring  its  long-term  debt-equity 
ratio  to  45/55.  It  is  proposed  to  (i)  issue 
Installment  Promissory  Notes 
(“Installment  Notes”)  of  up  to  $67 
million  to  Columbia  for  cash;  (ii)  reduce 
the  par  value  of  its  common  stock  from 
$25  per  share  to  $10  per  share  (in  order 
to  create  approximately  $90  million  in 
additional  paid  in  capital;  and  (iii)  pay 
a  dividend  of  up  to  $67  million  to 
Columbia  out  of  surplus.  The  dividend 
would  approximate  the  dollar  amount  of 
Installment  Notes  issued.  It  is  stated  that 
the  proposed  increase  in  the  debt 
service  of  Columbia  Gulf  can  be 
supported  from  cash  flow  from  its 
operations. 

With  respect  to  Columbia 
Development,  the  goal  is  to  bring  its 
long-term  debt-equity  ratio  to  40/60.  It 
is  proposed  for  Columbia  to  make  a  tax- 
hee  capital  contribution  of  up  to  $62 
million  of  Installment  Notes  previously 
issued  by  Columbia  Development  and 
held  by  Columbia.  The  transaction 
proposed  would  be  similar  to  that 
approved  by  the  Commission  by  order 
dated  December  11, 1992  (HCAR  No. 
25703). 

With  respect  to  Columbia  Coal,  the 
goal  is  to  bring  its  long-term  debt-equity 
ratio  to  40/60.  It  is  proposed  that 
Columbia  make  a  tax-^e  capital 
contribution  of  up  to  $12  million  of 
Installment  Notes  previously  issued  by 
Columbia  Coal  and  held  by  Columbia. 

Sources  of  funds  for  the  Subsidiaries 
will  include  their  internal  cash  flow  and 
Money  Pool  borrowings.  No  external 
sources  are  projected  to  be  needed  to 
fund  their  1995  and  1996  financing 
programs  while  Columbia  remains  in 
bankruptcy. 


The  Subsidiaries  plan  to  finance  part 
of  their  capital  expenditure  programs 
with  funds  generated  fiem  internal 
sources  and  through  short-term 
borrowings  from  the  Money  Pool,  to  the 
extent  Columbia  subsidiaries  have 
temporary  excess  funds,  or  from  the  sale 
to  Columbia,  for  cash,  of  common  stock 
at  par  value  and  Installment  Notes  up  to 
the  specified  amounts  (in  million  $$): 


Stock 

Notes 

Total 

Columbia  Ken- 

tucky  . 

Columbia  Mary- 

2.0 

12.7 

14.7 

land . 

3.0 

5.5 

8.5 

Columbia  Ohio  .. 

44.0 

91.8 

135.8 

Columbia  Penn- 

sytvania . 

16.5 

33.6 

50.1 

Commonwealth 

Services . 

26.0 

16.2 

42.2 

Columbia  Re- 

sources . 

50.0 

50.0 

Columbia  Devel- 

opment . 

25.0 

25.0 

50.0 

Comrrxinwealth 

Propane . 

4.5 

4.5 

Columbia  Gulf  ... 

13.0 

13.0 

Service  Corpora- 

tion . 

10.0 

5.0 

15.0 

TriStar  Capital  ... 

0.1 

0.1 

Total . 

126.6 

257.3 

383.9 

These  amoimts  allow  for 
contingencies  such  as  higher  gas  prices, 
warm  weather,  amoimts  of  projected  tax 
refunds,  amounts  of  rate  refunds  and  the 
variability  of  capital  expenditure 
programs.  To  the  extent  that  such 
contingencies  do  not  materialize,  the 
requested  financing  authorizations  will 
not  be  fully  utilized. 

The  Installment  Notes  will  be 
unsecured  and  will  be  dated  the  date  of 
their  issue.  It  is  proposed  that  the 
interest  rate  on  the  Installment  Notes 
will  be  determined  quarterly  based 
upon  the  three-month  average  yield  on 
newly  issued  “A”  rated  25-30  year 
utility  bonds,  per  the  weekly  Bond 
Market  Roundup  published  by  Salomon 
Brothers,  rounded  to  the  nearest  V8% 
per  armum  (“Benchmark  Rate”).  The 
Benchmark  Rate  would  be  used  for  all 
Installment  Notes  issued  in  the 
subsequent  quarter.  The  Benchmark 
Rate  was  approved  by  the  Commission 
by  order  dated  September  30, 1994 
(HCAR  No.  26062)  (“1993  Order”). 

It  is  proposed  that  a  default  rate  equal 
to  2%  per  annum  in  excess  of  the  stated 
rate  on  unpaid  principal  or  interest 
amounts  would  be  assessed  if  any 
interest  or  principal  payment  betimes 
past  due.  The  principal  amount  of  the 
Installment  Notes  will  be  repaid  over  a 
term  not  in  excess  of  thirty  years.  All  of 
the  Installment  Notes  will purchased 


hy  Columbia  on  or  before  December  31, 
1996. 

The  Subsidiaries  require  short-term 
funds  to  meet  normal  capital 
requirements.  It  is  proposed  that  the 
Subsidiaries  borrow  short-term  funds 
from  the  Money  Pool  in  amounts 
specified  below  (in  million  $$): 


Columbia  Kentucky  .  19.0 

Columbia  Maryland .  4.0 

Columbia  Ohio .  240.0 

Columbia  Pennsylvania .  88.0 

Conunonwealth  Services .  19.0 

Columbia  Gulf .  19.0 

Columbia  Resources  .  30.0 

Columbia  Development .  15.0 

Columbia  Propane  .  2.0 

Commonwealth  Propane  .  4.0 

Service  Corporation .  10.0 

Columbia  Coal  .  2.0 


Total  .  452.0 


Advances  fi:om  the  Money  Pool  will 
be  limited  to  a  maximum  amount 
outstanding  at  any  one  time  fi'om 
January  1, 1995  through  December  31, 
1996.  It  is  proposed  that  the  Money 
Pool,  whi(^  was  last  approved  by  the 
Commission  in  the  1993  Order,  be 
continued  through  December  31, 1996. 
All  short-term  borrowing  will  be 
through  the  Money  Pool,  with  the 
Service  Corporation  as  agent.  Columbia 
may  invest  in  the  Money  Pool  but  will 
not  borrow  from  the  Money  Pool. 

When  Columbia  and  the  subsidiaries 
generate  cash  in  excess  of  their 
immediate  cash  requirements,  such 
temporary  excess  cash  may  be  invested 
in  the  Money  Pool.  Columbia  and 
investing  subsidiaries  would  be 
investors  (“Investors”)  pursuant  to  a 
Money  Pool  evidence  of  a  deposit. 

Loans  to  the  Subsidiaries  (“Borrowers”) 
through  the  Money  Pool  will  be  made 
pursuant  to  a  short-term  grid  note.  Such 
short-term  grid  notes  will  be  due  upon 
demand  by  the  Investors  but  not  later 
than  April  30, 1997.  The  loans  will  be 
allocated  to  the  Investors  based  on  the 
proportion  of  their  relative  investment 
in  the  Money  Pool. 

The  cost  of  money  on  all  short-term 
advances  from,  and  the  investment  rate 
for  funds  invested  in,  the  Money  Pool 
will  be  the  interest  rate  per  annum  equal 
to  its  weighted  average  short-term 
investment  rate.  Should  there  be  no 
Money  Pool  investments,  the  cost  of 
money  will  be  the  average  Federal 
Funds  rate  for  the  prior  month 
published  in  the  Federal  Reserve 
Statistical  Release.  A  default  rate  equal 
to  2%  per  annum  above  the  pre-default 
rate  on  unpaid  principal  or  interest 
amounts  will  be  assessed  if  any  interest 
or  principal  payment  becomes  past  due. 
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QNergy  Coip.  (70-8477) 

CINergy  Corp.  (“CINergy”),  139  East 
Fourth  Street,  Cincinnati,  Ohio  45202,  a 
Delaware  corporation  not  currently 
subject  to  the  Act,  has  filed  a 
declaration  under  sections  6(a),  7,  and 
12(b)  of  the  Act  and  rules  45  and  54 
thereunder. 

CINergy  seeks  authorization  to  issue 
and  sell  up  to  eight  million  shares  of  its 
common  stock,  par  value  .01,  in  one  or 
more  issuances,  fiom  time  to  time,  prior 
to  December  31, 1995  following  the 
proposed  combination  of  Cinciimati  Gas 
&  Electric  Company  (“CG&E”)  and  PSI 
Resources,  Inc.  (“PSI”)  and  the 
registration  of  CINergy  as  a  holding 
company.  The  proposed  combination  of 
CG&E  and  PSI  is  currently  before  the 
Commission  in  file  number  70-8427. 
CINergy  is  requesting  authorization  in 
the  event  that  a  contemplated  issuance 
of  eight  million  shares  of  PSI  common 
stock  is  not  consummated  prior  to  the 
proposed  merger  of  CG&E  and  PSI, 
CINergy  proposes  to  sell  the  shares  in 
one  of  four  ways:  (1)  through  the 
solicitation  of  proposals  of  underwriters 
or  dealers;  (2)  through  imderwriters  or 
dealers  on  a  negotiated  basis;  (3) 
directly  to  a  limited  number  of 
purchasers  or  to  a  single  purchaser;  or 
(4)  through  agents. 

In  addition,  CINergy  requests 
authority  to  contribute  up  to  $160 
million  of  the  net  proceeds  from  the  sale 
of  such  shares  to  the  equity  capital  of  its 
then  electric  public-utility  subsidiary 
company,  PSI  Energy,  Inc.  (“PSI 
Energy”).  CINergy  states  that  PSI  Energy 
would  use  the  funds  for  general 
corporate  purposes,  including  the 
repayment  of  short-term  indebtedness 
incurred  for  construction  financing. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary, 

[FR  Doc.  94-26057  Filed  10-19-94;  8:45  am) 
BtLUNG  CODE  801(M>1-M 


[Rel.  No.  IC-20620;  812-8984] 

ML  Venture  Partners  II,  L.P.,  et  al.; 
Notice  of  Application 

October  14, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  ML  Venture  Partners  II,  L.P. 
(“ML VP  11”),  Merrill  Lynch  Venture 
Capital  Inc.  (the  “Management 


Company”),  and  DLJ  Capital 
Corporation  (“DLJ  Capital”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
imder  sections  17(d)  and  57(a)(4)  of  the 
Act  and  rule  17d-l  thereunder 
authorizing  transactions  that  are 
otherwise  prohibited  under  section 
57(a)(4),  under  section  57(c)  exempting 
applicants  from  section  57(a)(1)  of  the 
Act,  and  under  section  6(c)  of  the  Act 
to  amend  a  prior  SEC  order. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
MLVP  n  to  co-invest  with  DLJ  Capital  in 
shares  of  Corporate  Express,  Inc.  and 
amend  a  prior  order  (the  “Prior 
Order”)  ^  by  modifying  a  condition  of 
that  order. 

FILING  DATE:  The  application  was  filed 
on  May  5, 1994,  and  amended  on 
October  14, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  7, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  N.W.,  Washington,  D.C.  20549. 
Applicants,  MLVP  II  and  Management 
Company,  World  Financial  Center, 
North  Tower,  New  York,  NY  10281;  and 
DLJ  Capital,  140  Broadway,  New  York, 
NY  10005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 
1.  MLVP  II,  a  limited  partnership 
organized  imder  the  laws  of  Delaware, 
is  a  business  development  company 


1  Investment  Company  Act  Release  Nos.  16525 
(Aug.  12. 1988)  (notice]  and  16551  (Sept.  7, 1988) 
(order). 


under  the  Act.  MLVP  II  has  five  general 
partners,  consisting  of  four  individuals 
(the  “Individual  General  Partners”)  and 
one  managing  general  partner,  MLVP  II 
Co.,  L.P.  (the  “Managing  General 
Partner”).  The  Individual  General 
Partners  include  three  independent 
general  partners  (defined  to  be 
individuals  who  are  not  “interested 
persons”  of  MLVP  11  within  the  meaning 
of  section  2(a)(19)  of  the  Act)  (the 
“Independent  General  Partners”)  and 
one  general  partner  who  is  an 
individual  and  who  is  an  affiliated 
person  of  the  Managing  General  Partner. 

2.  The  Management  Company  is  an 
indirect  subsidiary  of  Merrill  Lynch  & 
Co.,  Inc.  (“ML  &  Co.”).  The  Management 
Company  performs  or  arranges  for 
management  and  administrative 
services  for  MLVP  II.  MLVP  II,  the 
Managing  funeral  Partner,  and  the 
Management  Company  have  retained 
DLJ  Capital  Management  Corporation 
(the  “Sub-Manager”)  to  provide 
management  services  in  connection 
with  the  venture  capital  investments  of 
MLVP  II.  The  Sub-Manager  is  a  wholly- 
owned  subsidiary  of  DLJ  Capital,  which 
in  turn  is  a  wholly-owned  subsidiary  of 
Donaldson,  Lufkin  &  Jenrette,  Inc. 
(“DLJ”).  DLJ  is  a  subsidiary  of  the 
Equitable  Companies  Inc.  The  Managing 
General  Partner,  the  Management 
Company,  and  the  Sub-Manager  are 
registered  under  the  Investment 
Advisers  Act  of  1940. 

A.  The  Corporate  Express  Transactions 

1.  Corporate  Express  is  a  privately 
held  disti^utor  of  office  supplies  and 
products,  m  1991,  the  Management 
Company,  on  behalf  of  MLVP  II,  and 
certain  entities  managed  by  DLJ  Capital 
(the  “DLJ  Companies”)  acquired  shares 
of  Corporate  Express.  MLVP  11  could  not 
hold  shares  of  Corporate  Express  at  that 
time  since  co-investments  with  the  DLJ 
Companies  may  have  violated  certain 
provisions  of  the  Act.  In  1992,  the  SEC 
issued  an  exemptive  order  (the  “Blanket 
Order”)  2  that  permitted  co-investments 
between  MLVP  II  and  the  DLJ 
Companies.  After  receiving  the  Blanket 
Order,  MLVP  n  made  its  initial 
investment  in  Corporate  Express  by 
acquiring  from  the  Management 
Company  the  Corporate  Express  shares 
held  on  its  behalf. 

2.  In  November  1993,  Corporate 
Express  purchased  Hanson  Office 
Products,  a  division  of  Hanson 
Industries,  Inc.,  for  $163  million.  DLJ 
Securities  Corporation  (“DLJ 
Securities”),  a  wholly-owned  subsidiary 


2  Investment  Company  Act  Release  Nos.  18652 
(Apr.  13. 1992)  (notice)  and  18700  (May  11. 1992) 
(order). 
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of  DL},  participated  in  structuring  the 
terms  of  the  acquisition  on  behalf  of 
Corporate  Express.  Corporate  Express 
financed  the  acqmsition  through  the 
sales  of  senior  subordinated  notes  and 
equity  securities.  In  connection  with 
this  financing.  Corporate  Express 
approached  its  existing  shareholders 
regarding  follow-on  equity  investments, 
including  MLVP II  and  the  DLJ 
Companies.  In  addition,  because  of  the 
services  DLJ  Securities  provided  in  the 
acquisition.  Corporate  Express  offered 
DLJ  Securities  a  portion  of  the  financing 
on  the  same  terms  as  MLVP  II  and  the 
DLJ  Companies.  DLJ  Capital 
subsequently  acquired  Uie  investment  in 
Corporate  Express  on  behalf  of  DLJ 
Securities. 

3.  Consistent  with  the  Blanket  Order, 

the  Sub-Manager  reviewed  MLVP  IPs 
funds  available  for  investment  and  its 
current  investment  in  Corporate 
Express.  Following  the  review,  the  Sub- 
Manager  recommended  that  MLVP  II 
invest  $1.07  million  in  Corporate 
Express,  bringing  MLVP  IPs  aggregate 
investment  in  it  to  $3  million.  At  die 
same  time,  DLJ  Capital  reviewed  the 
funds  available  for  investment  by  the 
DLJ  Companies.  DLJ  Capital  determined 
that  the  DLJ  Companies  should  invest 
an  additional  $11  million.  Corporate 
Express  subsequently  informed  DLJ 
Capital  and  the  Sub-Manager  that  the 
aggregate  equity  investment  available  to 
MLVP  II  and  the  DLJ  Companies  wovild 
be  $9  million.  Of  this  $9  million,  MLVP 
II  was  allocated  the  entire  amount  is 
sought  to  invest  and  the  DLJ  Companies 
were  allocated  the  remaining  $7.3 
million.  • 

4.  On  January  24, 1994,  consistent 
with  the  terms  of  the  Blanket  Order,  the 
Individual  General  Partners 
unanimously  approved  the  follow-on 
investment  by  MLVP  II  in  Corporate 
Express.  However,  MLVP  II  was  not  able 
to  acquire  the  Corporate  Express 
securities  at  that  time  because  the  terms 
of  the  Blanket  Order  do  not  permit 
MLVP  n  to  co-invest  with  DLJ  Capital, 
which  currently  holds  DLJ  Securities’ 
investment  in  Corporate  ^press. 
Accordingly,  the  Management  Company 
agreed  to  purchase  and  hold  the  194,545 
shares  of  series  B  convertible  preferred 
stock  offered  to  MLVP  II.  The 
Management  Company  will  sell  these 
shares  to  MLVP  II  if  the  requested 
exemptive  relief  is  granted. 

B.  Amendment  of  the  Prior  Order 

1.  As  a  separate  condition  made 
applicable  to  MLVP  II  vmder  the  Prior 
Chder,  MLVP  n  may  not  have  more  than 
45%  of  its  assets  invested  jointly  with 
all  affiliates,  except  as  expressly 
permitted  in  an  order  issued  by  the  SEC 


or  as  a  higher  percentage  may  result 
from  appreciation  rather  than 
acquisition  of  assets  the  “45%  Limit”). 
The  Blanket  Order  exempts  co¬ 
investments  made  pursuant  to  that  order 
firom  the  45%  Limit. 

2.  MLVP  II  requests  an  amendment  to 
the  45%  Limit  to  clarify  that  the  limit 
does  not  impact  its  disposition  of 
portfolio  securities  and  the  distribution 
of  proceeds  to  MLVP  II  partners.  MLVP 
II  is  in  the  seventh  year  of  its  ten  year 
term  and  is  actively  considering  exit 
strategies  for  its  portfolio  investments. 

Applicants’  Legal  Analysis 
A.  Corporate  Express  Transactions 

1.  Section  57(a)(4)  of  the  Act  prcdiibits 
certain  affiliated  persons  specified  in 
section  57(b)  from  participating  in  joint 
transactions  with  a  business 
development  company  in  contravention 
of  rules  and  regulations  prescribed  by 
the  SEC.  Rule  17d-l  under  the  Act 
applies  to  section  57(a)(4)  transactions 
through  section  57(i).  Rule  17d-l 
prohibits  affiliated  persons  of  a 
registered  investment  company  from 
entering  into  joint  transactions  with  the 
investment  company  unless  the  SEC  has 
granted  an  order  p>ermitting  such 
transaction. 

2.  The  p>ersons  listed  in  section 
57(b)(2)  include  a  person  who  is,  within 
the  meaning  the  section  2(a)(3)(C)  of  the 
Act,  an  affiliated  person  of  an 
investment  adviser  of  a  business 
development  company.  DLJ  Capital 
owns  100%  of  the  capital  stock  of  the 
Sub-Manager,  which  is  an  investment 
adviser  to  MLVP  II.  MLVP  II  believes 
that  the  Sub-Manager  is  controlled  by 
DLJ  Capital.  Thus,  DLJ  Capital  is  a 
person  specified  in  section  57(b)(2)  and 
may  not  engage  in  a  joint  investment 
with  MLV  II. 

3.  Section  57(a)(1)  of  the  Act  prohibits 
certain  persons  specified  in  section 
57(b)  from  selling  securities  to  a 
business  development  company. 

Section  57(c)  of  the  Act  provides  that 
the  SEC  may  exempt  a  person  firom 
section  57(a)(1)  imder  certain 
circumstances.  The  Management 
Company  may  be  a  person  specified  in 
section  57(b)  and  thus,  sales  of 
securities  on  a  principal  basis  by  the 
Management  Company  to  MLVP  II  are 
prohibited  by  section  57(a)(1)  and 
cannot  be  effected  unless  an  order  is 
obtained  pursuant  to  section  57(c). 

4.  Applicants  believe  that  the 
proposed  co-investment  with  DLJ 
Capital  and  the  acquisition  by  MLVP  11 
of  the  Corporate  Express  securities  held 
by  the  Management  Company  on  MLVP 
IPs  behalf  meet  the  statutory  standards 
set  forth  in  the  Act. 


B.  Amendment  to  the  Prior  Order 

1.  Section  6(c)  permits  the  SEC  to 
exempt  any  person,  security,  or 
transaction  ^m  any  provisions  of  the 
Act  if  and  to  the  extent  the  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

2.  The  Prior  Order  does  not  indicate 
whether  upon  the  disposition  of 
portfolio  securities  MLVP  n  must 
observe  the  45%  Limits.  The  requested 
amendment  would  clarify  that  the  45% 
Limit  does  not  impact  its  disposition  of 
portfolio  securities.  MLVP  n  believes 
that  the  requested  amendment  would 
place  a  limit  on  the  extent  that  capital 
of  MLVP  II  can  be  committed  to  joint 
transactions  as  of  the  time  of  an 
investment  while  recognizing  that  the 
liquidation  of  investments  should  occur 
in  a  manner  so  as  to  maximize  returns 
to  investors.  MLVP  11  believes  the 
requested  relief  meets  the  section  6(c) 
standards.  The  requested  amendment 
would  not  afiect  condition  2(b)  of  the 
Blanket  Order  which  limits  co¬ 
investments  with  “DLJ  Investors”  to 
25%  of  MLVP  IPs  initial  capital. 

Applicants’  Conditions 

Applicants  agree  that  the  terms  of 
relief  are  subject  to  the  following 
conditions: 

1.  The  Sub-Manager  will  review  the 
proposed  investment  by  MLVP  II.  The 
Sub-Manager  will  provide  a  written 
report  to  the  Independent  General 
Partners  setting  forth  its  valuation  of  the 
investment  and  its  recommendations  as 
to  the  acquisition  of  the  investment, 
based  upon  its  analysis  of  all  factors  it 
considers  relevant. 

2.  Upon  issuance  of  the  order 
requested,  MLVP  II  may  acquire  the 
Corporate  Express  securities  held  by  the 
Management  Company  on  MLVP  IPs 
behalf  (the  “Securities”)  fix)m  the 
Management  Company  provided  that  all 
of  the  findings  and  other  actions 
required  in  subsections  (d)(i)  through 
(iv)  of  condition  one  of  the  Blanket 
Order  3  are  met  after  receipt  of  the  order 
and  before  the  purchase  of  the 
Securities.  The  purchase  price  to  be 
paid  by  MLVP  II  for  the  Securities  shall 
be  carrying  costs  (as  described  below) 
plus  the  lesser  of  (a)  the  fair  value  of  the 
securities  on  the  date  acquired  by  MLVP 
II  (as  determined  by  the  Independent 
General  Partners,  who  may  rely  for  this 


the  purposes  of  this  condition  and 
subsections  (d)(iii)  and  (iv)  of  condition  one  of  the 
Blanket  Order,  DL]  Capital  shall  be  considered  a 
"DL)  Investor”  as  such  term  is  used  in  the  Blanket 
Order. 
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purpose  on  information  proved  by  the 
SuthManager),  or  (b)  the  cost  to  the 
Management  Company  of  purchasing 
the  Secvuities  (“Cost”).  To  the  extent  the 
value  of  the  Sec\uities  is  determined  by 
the  Independent  General  Partners  to  be 
less  than  Cost  plus  carrying  costs,  the 
Management  Company  may  determine 
not  to  sell  the  Secvuities  to  ML  VP  II. 

3.  Carrying  costs  shall  be  calculated 
horn  the  date  the  Management  Company 
acquired  the  proposed  investment  on 
behalf  of  MLVP  n  to  the  date  of  the 
acquisition  of  the  proposed  investment 
by  MLVP  II  from  the  Management 
Company  and  shall  consist  of  interest 
charges  computed  at  the  lower  of  (a)  the 
prime  commercial  lending  rate  charged 
by  Citibank,  N.A.,  dvuing  the  period  for 
which  carrying  costs  are  permitted  to  be 
paid  until  MLVP  n  acquires  the 
Securities  or  (b)  the  effective  costs  of 
borrowings  by  ML  &  Co.  during  such 
period.  The  effective  costs  of  borrowings 
by  ML  &  Co.  is  its  actual  “average  costs 
of  funds.”  which  it  calculates  on  a 
monthly  basis  by  dividing  its 
consolidated  financing  expenses  by  the 
total  amovmt  of  borrowings  during  this 
period. 

4.  For  the  purpose  of  conditions  2(b), 
5,  and  6  of  the  Blanket  Order,  DLJ 
Capital  shall  be  considered  a  DL) 
Investor  so  long  as  MLVP  n  and  DL) 
Capital  both  hold  securities  of  Corporate 
Express. 

5.  MLVP  II  will  maintain  at  its  office 
written  records  concerning  the  purchase 
of  Corporate  Express  series  B 
convertible  preferred  stock,  including  a 
copy  of  the  written  report  prepared  by 
the  Sub-Manager  and  written  records  of 
the  factors  considered  by  the 
Independent  General  Partners  in 
approving  such  investment. 

6.  MLVP  II  will  not  have  at  the  time 
of  acquisition  of  a  joint  investment  more 
than  45  percent  of  its  assets  invested 
jointly  with  all  affiliates  unless 
otherwise  permitted  by  an  order  of  the 
SEC.  In  addition,  MLVP  II  will  not  make 
any  new  venture  capital  investments, 
other  than  follow-on  investment  in 
existing  portfolio  companies. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-26058  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  SOIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  USC  Chapter 
35). 

DATES:  October  14, 1994. 

ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Builffing,  Room  10202, 
Washington,  D.C  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  Information 
Management  Division,  M-34,  Office  of 
the  Sectary  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590,  (202)  366-4735. . 

SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  imder  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recor^eeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
October  14, 1994: 

DOT  No:  4003 
OMB  No:  2115-0015 


Administration:  United  States  Coast 
Guard 

Title:  Shipping  Articles 
Need  for  Information:  Title  47  USC 
10302, 10303, 13304  and  10103 
requires  shipping  companies  to  post 
page  1  of  the  Shipping  Articles  on 
board  their  vessels  as  an  official 
notice  of  the  contract  for  the  voyage. 
Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Coast 
Guard  to  enforce  vessel  manning  laws 
and  regulations;  it  will  also  be  used 
by  the  merchant  mariner  to  provide 
them  a  written  contract  and  record  for 
their  benefits  of  entitlement. 
Frequency:  On  occasion 
Burden  Estimate:  18,000  hours 
Respondents:  Merchant  Seaman  and 
Shipping  Companies 
Formls):  CG-705A 

Average  Burden  Hours  Per  Response:  20 
hours. 

DOT  No:  4004 
OMB  No:  2106-0013 
Administration:  Office  of  the  Secretary 
Title:  Canadian  Charter  Air  Taxi 
Operators 

Need  for  Information:  Title  14  CFR  294 
establishes  a  classification  of  foreign 
air  carriers  as  Canadian  charter  air 
taxi  operators  and  estabhshes 
registration  procedures  for  these 
carriers  operating  or  seeking  to 
operate  transborder  services  between 
Canada  and  the  United  States. 
Proposed  Use  of  Information:  This 
information  will  be  used  by  the  DOT 
to  determine  whether  a  Canadian  taxi 
meets  the  U.S.  criteria  for  an 
operating  authorization  pursuant  to 
the  Nons^eduled  Air  Services 
Agreement. 

Frequency:  On  occasion 
Burden  Estimate:  13.5  hours 
Respondents:  27 
Form(s):  OST  Form  4505 
Average  Burden  Hours  Per  Response: 

.52  hours 
DOT  No:  4005 
OMB  No:  2127-0008 
Administration:  National  Highway 
Traffic  Safety  Administration 
Title:  Consumer  Complaint/Recall  Audit 
Information 

Need  for  Information:  The  National 
Traffic  and  Motor  Vehicle  Safety  Act 
of  1966,  as  amended  15  USC  1412, 
allows  the  Secretary  of  Transportation 
to  solicit  information  fit>m  owners  of 
all  types  of  motor  vehicles  and  motor 
vehicle/equipment,  which  is  used  to 
identify  and  evaluate  possible  safety 
related  defects  and  provide  necessary 
evidence  of  the  existence  of  such  a 
defect. 

Proposed  Use  of  Information:  This 
information  will  be  used  to  provide 
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information  to  motorists  on  the 
effectiveness  of  a  particular  recall  and 
to  identify  significant  vehicle/ 
equipment  problems. 

Frequency:  On  occasion 
Burden  Estimate:  36,380  hours 
Respondents:  239,000 
Form(s):  HS-350,  350D.  350C,  and  161 
Average  Burden  Hours  Per  Response: 

0.1  hour 
DOT  No:  4006 
OMB  No:  2115-0037 
Administration:  United  States  Coast 
Guard 

Title:  Importation  of  Noncompljdng 
Recreational  Boats  and  Products 
Subject  to  U.S.  Customs  Regulations 
and  USCG  Regulations  (CG-5096) 

Need  for  Information:  Title  46  USC 
4307(a)(1),  Prohibited  Acts,  ensures 
that  individuals  may  not  introduce, 
deliver  or  import  into  the  U.S.  a 
recreational  vessel  or  associated 
equipment  rmless  it  is  in  compliance 
with  the  regulations  prescribed  under 
Chapter  43;  Title  46  USC  4304, 
Importation  of  Nonconforming  vessels 
and  Equipment,  ensures  that 
nonconforming  recreational  vessels  or 
associated  equipment  will  be  brought 
into  conformity  with  the  applicable 
safety  regulations  before  the  vessels  or 
equipment  can  be  operated  on  waters 
subject  to  the  jurisdiction  of  the  US. 
Proposed  Use  of  Information:  This 
information  will  be  used  by  the  USCG 
to  determine  (1)  whether  foreign-built 
recreational  boats  meet  the  same 
Federal  safety  standards  and 
regulations  as  those  in  the  US;  (2) 
what  company  or  individual  would  be 
responsible  for  bringing  boats  and 
pix^ucts  into  conformance  with 
applicable  regulations;  and  (3)  what 
company  or  individual  ivill  be 
responsible  for  compliance  with  other 
statutory  requirements  if  a  defect  was 
discovered  at  a  later  date. 

Frequency:  On  occasion 
Burden  Estimate:  62.5  hours 
Respondents:  Importers  of  recreational 
boats  and  associated  equipment 
Form(s):  CG-5096 

Average  Burden  Hours  Per  Response:  15 
minutes  reporting  ^ 

DOT  No;  4007 
OMB  No:  2120-0045 
Administration:  Federal  Aviation 
Administration 

Title:  Bird  Strike  Incident/Ingestion 
Report 

Need  for  Information:  The  Federal 
Aviation  Act  of  1958  provides  for  the 
regulation  and  promotion  of  civil 
aviation  in  such  a  manner  as  to  best 
foster  its  development  and  safety.  It  is 
essential  that  FAA  have  adequate 
information  on  how  bird  activities  are 


affecting  aviation  in  order  to  continue 
research  and  test  programs  to  improve 
present  aircraft  and  engine 
airworthiness  standards  and  to  allow 
the  FAA  to  provide  helpful  guidance 
on  this  subject. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  FAA 
and  the  International  Civil  Aviation 
Organization  to  develop  standards  to 
cope  with  bird  hazards  to  aircraft, 
injury  to  personnel,  and  for  bird 
habitat  control  methods  on  or 
adjacent  to  airports. 

Frequency:  On  occasion 
Burden  Estimate:  160  hours  annually 
Respondents:  Individuals 
Form(s):  FAA  Form  5200-7 
Average  Burden  Hours  Per  Response:  5 
minutes  per  response 
DOT  No;  4008 
OMB  No:  2115-0514 
Administration:  United  States  Coast 
Guard 

Title:  Merchant  Marine  License, 
Certificate  and  Document  Application 
and  5  Year  Terms  of  Validity 
Need  for  Information:  Title  46  USC  7101 
and  7302,  Merchant  Marine  License, 
Certificate  and  Document 
Application,  ensures  that  individuals 
applying  for  a  merchant  mariner 
license,  certificate  of  registry  and 
merchant  mariner  document  meet  the 
minimum  experience  levels  set  forth 
in  these  statutes  and  Sections  4102 
(b),  (c)  and  (d)  of  OPA  90,  changed  the 
Terms  of  Validity  for  certificates  of 
registry  (CORs)  and  merchant  marine 
documents  (MMDs)  from  indefinite  to 
five  years  in  order  to  continually 
verify  that  holders  of  these  documents 
are  qualified. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Coast 
Guard  to  make  an  informed  judgment 
as  to  whether  or  not  the  applicants 
should  be  granted  mariner 
credentials. 

Frequency:  On  occasion 
Burden  Estimate:  160,943 
Respondents:  Merchant  Marine 
Formls):  CG-719A,  CG-719B,  CG719K, 
CG-866,  CG-887,  CG-4509,  CG-4510, 
CG-7198,  CG-5206,  CG-4865,  CG- 
3750,  CG-2987,  CG-2849,  CG-5205, 
FBI  (FO-258) 

Average  Burden  Hours  Per  Response:  35 
minutes  reporting  and  37  seconds 
recordkeeping 

Issued  in  Washington,  D.C.  on  October  14, 
1994. 

Paula  R.  Ewen, 

Chief,  Information  Management  Division. 

(FR  Doc.  94-25986  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  491&-62-P 


Coast  Guard 

[CGD  94-088] 

Navigation  Safety  Advisory  Council 
Meeting 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Navigation  Safety 
Advisory  Council  will  meet  to  discuss 
various  issues.  Agenda  items  include 
navigation  rules,  navigation  equipment, 
and  towing  vessel  safety.  The  meeting 
will  be  open  to  the  public. 

DATES:  Committee  meetings  will  be  held 
Sunday,  November  20, 1994  fi'Oin  9:30 
a.m.  to  12:30  p.m.  and  2  p.m.  to  5  p.m., 
with  additional  evening  meetings  if 
necessary.  The  Council  will  meet 
Monday,  November  21,  from  8  a.m.  to 
5  p.m.  and  Tuesday,  November  22,  from 
8  a.m.  to  12  noon.  Persons  wishing  to 
make  oral  statements  should  notify  the 
Executive  Director,  listed  under  FOR 
FURTHER  INFORMATION  CONTACT,  not  later 
than  November  17, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Old  Colony  Inn,  625  First  Street, 
Alexandria,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  G.  Hegy,  Executive  Director, 
Commandant  (G-NSR-3),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington.  DC  20593,  telephone  (202) 
267-0415. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  agenda  will 
include  discussion  of  the  following 
topics: 

(1)  Navigation  Rules:  Rule  24 — Barge 
Lighting; 

(2)  Navigation  Equipment:  Update  on 
status  of  Electronic  Chart  Display 
(ECDIS); 

(3)  Regulations: 

a.  Towing  Vessel  Safety; 

b.  Existing  Tank  Vessel  Requirements; 

(4)  Waterways  Management: 
Waterways  users; 

(5)  National  Transportation  System 
(NTS). 

Cotmcil  committees  will  meet  on 
Sunday,  November  20,  vidth  evening 
meetings  if  necessary.  The  Council  will 
convene  in  plenary  session  on  Monday. 
November  21  at  8  a.m.  to  5  p.m.  and 
reconvene  on  Tuesday,  November  22  at 
8  a.m.  to  12  noon  to  hear  Committee 
status  report^  and  any  matters  properly 
brought  before  the  Council. 

The  meeting  is  open  to  the  public. 
Persons  wishing  to  make  oral  statements 
should  notify  the  Executive  Director  no 
later  than  Thursday,  November  17, 

1994.  Any  person  may  present  a  written 
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statement  to  the  Council  at  any  time 
without  advance  notice. 

Dated;  October  14, 1994. 

G.A.  Penington, 

Fear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  94-25999  FUed  10-19-94;  8:45  ami 
BILUNQ  CODE  4910-14-M 


Federal  Aviation  Administration 

Notice  That  Applications  for 
Registration  Containing  Only  a  Post 
Office  Box  or  Mail  Drop  Will  no  Longer 
be  Accepted 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice — Aircraft  Registration 
Applications,  AC  Form  8050-1. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Ashford,  Federal  Aviation 
Administration,  Aircraft  Registration 
Branch,  AVN-450,  Post  Office  Box 
25504,  Oklahoma  City,  Oklahoma 
73125,  Telephone:  405-954-3284. 

SUPPLEMENTARY  INFORMATION:  Incident 
to  the  Federal  Aviation  Drug 
Enforcement  Assistance  Act,  Section 
501(h)  of  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  App.  U.S.C.  1301, 
et  seq.)  directs  the  Administrator  to 
address  certain  deficiencies  in  the 
aircraft  registration  system  relating  to 
fictitious  addresses.  Subsection  3  of 
§  501(h)  determines  that  the  use  of  a 
post  office  box  or  “mail  drop*’  as  a 
return  address  is  a  deficiency  in  the 
system. 

Accordingly,  the  Administrator  will 
address  this  deficiency  by  no  longer 
accepting  Aircraft  Registration 
Applications,  AC  Form  8050-1,  unless  a 
physical  location  or  physical  address  is 
shown  in  the  address  portion  of  the 
Application.  This  does  not  preclude 
listing  a  post  office  box  or  mail  drop  as 
a  secondary  address  for  mailing 
purposes. 

In  the  alternative,  if  the  applicant 
receives  mail  at  a  post  office  box  or 
“mail  drop,”  the  physical  location  or 
physical  address  may  be  shown  directly 
underneath  the  name  of  the  applicant 
(above  the  required  telephone  number) 
and  the  post  office  box  or  “mail  drop” 
shovm  in  the  address  portion  of  the 
Application. 

Requests  to  furnish  a  physical 
location  or  physical  address  will  be 
mailed  to  aU  current  registered  owners 
of  aircraft  whose  Certificates  of 


Registration  bear  only  a  post  office  box 
or  “mail  drop”  address.  - 
Geoffrey  W.  McLellen, 

Manager,  Civil  Aviation  Registry. 

IFR  Doc.  94-25898  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  4910-13-M 


Aviation  Rulemaking  Advisory 
Committee  (ARAC) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of  the 
Single  Engine-IMC'With  passengers 
ARAC  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  by  the  Aviation 
Rulemaking  Advisory  Committee  of  an 
ARAC  worldng  group  to  examine  the 
feasibility  of  conducting  single-engine 
passenger  carrying  operations  in 
instrument  meteorological  conditions 
(IMC)  under  Part  135  of  the  Federal 
Aviation  Regulations.  This  notice 
informs  the  public  of  the  activities  of 
the  ARAC  and  seeks  the  public’s 
participation. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Quentin  J.  Smith,  Jr.,  Executive  Director 
for  Air  Carrier  Operations  Issues,  Flight 
Standards  Service  (AFS-200),  800 
Independence  Ave.  SW.,  Washington, 

DC  20591;  telephone  (202)  267-8166, 
FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  estabhshed  an  Aviation  Rulemaking 
Advisory  Conunittee  (ARAC)  (56  FR 
2190,  January  22, 1991;  and  58  FR  9230, 
February  19, 1993).  One  area  that  the 
ARAC  deals  with  is  air  carrier 
operations.  Other  working  groups  in  this 
area  have  dealt  with  issues  such  as 
autopilot  takeoff  minimum  altitudes, 
fuel  requirements,  controlled  rest  on  the 
flight  deck,  noise  abatement,  and  flight 
crewmember  flight/rest/duty 
requirements.  The  Single  Engine-IMC- 
with  passengers  Working  Group  is  being 
established  to  evaluate  the  safety 
aspects  and  overall  feasibility  of 
allowing  passenger  carrying  operations 
in  IMC  with  sin^e  engine  aircraft.  The 
Single  Engine-IMC-with  passengers 
Working  Group  will  forward  its 
recommendations  to  the  ARAC,  which 
will  then  determine  whether  to  forward 
them  to  the  FAA. 

Specifically,  the  Working  Group’s  task 
is  as  follows: 

(1)  Review  the  Canadian  policy 
authorizing  single  engine  IMC 
operations  in  turbine-powered  airplanes 
and  make  recommendations  for 
adoption. 


(2)  Re-examine  existing  pnilicies  for 
commercial  IMC  and/or  night 
operations  by  single-engine  aircraft. 

(3)  Determine  the  conditions  and/or 
limitations  which  should  be  met  before 
commercial  air  transport  IMC  and/or 
night  operations  by  single-engine 
aircraft  could  be  permitted. 

(4)  When  considering  the 
applicability'of  such  operations,  include 
both  airplanes  and  helicopters  (both 
turbine  and  reciprocating  engines), 
passenger  carriage  (FAA),  passenger/ 
cargo  carriage  (JAA). 

(5)  Consider  and  dispose  of  any 
petitions  for  rulemaking  or  exemption 
on  this  subject. 

(6)  If,  after  completing  the  review, 
changes  are  reconunended,  develop  and 
submit  any  needed  advisory  material  or 
notice  of  proposed  rulemaking  in  final 
form. 

The  Working  Group  should 
recommend  time  line(s)  for  completion 
of  the  task,  including  the  rationale,  for 
consideration  at  the  meeting  of  the 
ARAC  to  consider  air  carrier  operations 
issues  held  following  publication  of  this 
notice. 

The  Working  Group  will  give  a  status 
report  on  the  task  at  each  meeting  of  the 
ARAC  held  to  consider  air  carrier 
operations  issues. 

The  Single  Engine-IMC-with 
passengers  Worldng  Group  will  be 
comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
tasks  assigned.  A  Working  Group 
member  need  not  necessarily  be  a 
representative  of  one  of  the  member 
organizations  of  the  ARAC.  Individuals 
who  have  expertise  in  the  subject  and 
wish  to  become  a  member  of  the 
Working  Group  should  write  the  person 
listed  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT  expressing  that 
desire,  describing  their  interest  in  tbe 
task,  and  the  expertise  they  would  bring 
to  the  Working  Group.  The  request  will 
be  reviewed  with  the  ARAC  Assistant 
Chair  for  Air  Carrier  Operations  and  the 
Chair  of  the  Single  Engine-IMC-with 
passengers  Working  Group,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  coimection  with  the 
performance  of  duties  of  the  FAA  by 
law.  Meetings  of  the  ARAC  to  consider 
air  carrier  operations  issues  will  be  opeii 
to  the  public  except  as  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Conunittee  Act.  Meetings  of  the  Single  ' 
Engine-IMC-with  passengers  Working 
Group  will  not  be  open  to  the  public 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
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selected  to  participate.  No  public 
announcement  of  Working  Group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  October  13, 
1994. 

Quentin  J.  Smith,  Jr., 

Assistant  Executive  Director  for  Air  Carrier 
Operations  ksues.  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  94-26068  Filed  10-19-94;  8:45  am) 
B4LUNG  CODE  4910-1S-M 


Extension  of  Comment  Period  for  Draft 
Environmental  Impact  Statement,  and 
Section  4(f)  Evaluation— The  Port 
Authority  of  New  York  and  New 
Jersey’s  Airport  Access  Program, 
LaGuardia-Alohn  F.  Kennedy 
International  Airports  (DEIS) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Extension  of  comment  period. 


SUMMARY:  The  FAA,  acting  as  “Lead 
Agency”  and  the  New  York  State 
Department  of  Transjxirtation 
(NYSDOT),  acting  as  “Joint  Lead 
Agency”  prepared  and  distributed  as 
Draft  Environmental  Impact  Statement 
on  Section  4(f)  Evaluation  for  the  Port 
Authority  of  New  York  and  New  Jersey’s 
Airport  Access  Program,  LaGuardia — 
John  F.  Kennedy  International  Airports. 
The  availability  of  the  DEIS  was 
previously  announced  by  the 
Environmental  Protection  Agency  in  the 
June  24, 1994  Federal  Register.  The 
comment  period  was  to  have  closed  on 
August  8, 1994  and  was  later  extended 
to  September  30, 1994  and  extended 
again  to  October  17, 1994.  By  this 
Notice,  the  comment  period  is  further 
extended  to  December  16, 1994. 

In  addition  to  allowing  additional 
time  for  commentors  on  this  extensive 
DEIS,  this  time  extension  provides  the 
opportunity,  to  those  who  desire  to  do 
so,  to  consult  with  FAA  prior  to 
submitting  the  comments.  This  may  be 
especially  valuable  for  those  who  intend 
to  submit  extensive  and/or  detailed 
technical  comments. 

OATES:  In  order  for  written  comments  to 
be  considered,  they  must  be  received  by 
Mr.  Anthony  P.  Spera,  Federal  Aviation 
Administration,  Airports  Division  AEA- 
600,  Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430,  (718)  553-1239  on  or 
before  December  16, 1994.  Questions 
concerning  the  DEIS  may  also  be 
directed  to  Mr.  Spera. 


Issued  in  Jamaica.  New  York,  on  October 
13. 1994. 

Anthony  P.  Spera, 

Acting  Manager,  Airports  Division,  Federal 
Aviation  Administration,  Eastern  Region 
Office,  Jamaica,  New  York. 

IFR  Doc.  94-26069  Filed  10-19-94;  8:45  am) 
BILLING  CODE  4910-13-M 


intent  To  Rule  on  Application  To 
Impose,  and  Impose  and  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Metropolitan  Oakland 
international  Airport,  Oakland,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Metropolitan 
Oakland  International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  21, 1994. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 

15000  Aviation  Blvd.,  Lawnndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Biurlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Charles  R.  Roberts, 
Executive  Director  of  the  Port  of 
Oakland,  at  the  following  address:  Post 
Office  Box  2064,  Oakland,  California 
94604-2064.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  vmtten 
comments  previously  provided  to  the 
Port  of  Oakland  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  R.  Rodriguez,  Supervisor, 
Planning  and  Programming  Section, 
Airports  District  Office,  831  Mitten 
Road,  Room  210,  Burlingame.  CA 
94010-1303,  Telephone:  (415)  876- 
2805.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  impose  and  use  the  revenue  from 
Metropolitan  Oakland  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 


Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  On  September  30, 1994, 
the  FAA  determined  that  the 
application  to  impose  and  use  a  PFC 
submitted  by  the  Port  of  Oakland  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  30, 

1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  March  1 . 

1995 

Proposed  charge  expiration  date:  July 

31. 1996 

Total  estimated  PFC  revenue: 

$15,939,750 

Brief  description  of  the  proposed 
projects: 

Impose  and  use  include:  Construct 
Gate  26A  Holdroom,  Purchase  and 
Install  Aircraft  Loading  Bridge  for  Gate 
26A,  Taxiway  B  Shoulder 
Improvements  (formerly  Taxiway  5), 
Install  Seciuity  System  at  Gate  M-45, 
Design  Northfield  Aircraft  Parking 
Apron  Between  T/W  O  and  Runway  15/ 
33,  Design  and  Construct  Right-turn 
Lane  onto  Neil  Armstrong  Way  from 
Airport  Drive. 

Impose  only  includes:  Construct 
Northfield  Aircraft  Parking  Apron 
Between  T/W O  and  Runway  15/33, 
Construct  Airport  Rescue  and  Fire 
Fighting  Facility. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Port  of  Oakland. 

Issued  in  Hawthorne,  California,  on 
October  6, 1994. 

Herman  C.  Bliss. 

Manager,  Ah  ports  Division,  Western  Pacific 
Region. 

(FR  Doc.  94-26070  Filed  10-19-94;  8:45  am) 
BILUNQ  CODE  4910-13-M 
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Federal  Railroad  Administration 
Petition  for  a  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.41, 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
Federal  railroad  safety  regulations.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  natiue  of  the  relief  being 
requested  and  the  petitioner’s 
arguments  in  favor  of  relief. 

mterested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  conununications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  RSEQ-94-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 
Conmumications  received  before 
November  23, 1994,  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  conununications  concerning 
these  proceedings  are  available  for 
examination  dmring  regular  business 
hoius  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590. 

The  waiver  petitions  are  as  follows: 

Chicago  and  Northwestern 
Transportation  Company 

(Waiver  Petition  Docket  No.  RSEQ-94-1 ) 

The  Chicago  and  Northwestern 
Transportation  Company  (CNW)  seeks  a 
permanent  waiver  of  compliance  fi'om  a 
provision  of  49  CFR  Part  240, 
“Qualification  Standards  for 
Lxjcomotive  Engineers.”  CNW 
specifically  asl^  for  a  waiver  from 
compliance  with  49  CFR  240.201(d)  for 
locomotive  engineers  operating  at  a 
specific  location. 

CNW  requests  that  Cargill  employees 
at  Bridgeport,  Iowa  on  the  Oskaloosa 
Subdivision,  be  permitted  to  operate 
locomotives  without  complying  with 
the  requirements  of  Part  240.201(d). 

This  would  permit  Cargill  employees  to 


operate  locomotives  on  main  line  tracks 
of  the  CNW  for  approximately  1  mile  to 
move  cars  and  engines  between  two 
locations. 

Consolidated  Grain  and  Barge 
Company 

(Waiver  Petition  Docket  No.  RSEQ-94-2) 

The  Consolidated  Grain  and  Barge 
Company  (CGB)  seeks  a  permanent 
waiver  of  compliance  from  the 
provisions  of  49  CFR  Part  240, 
“Qualification  Standards  for 
Locomotive  Engineers.”  CGB  requests 
that  they  be  allowed  to  use  their  own 
employees  to  operate  the  locomotive  in 
their  unloading  operation  without 
certifying  them  in  accordance  with  49 
CFR  Part  240. 

Landisville  Railroad,  Inc. 

(Waiver  Petition  Docket  No.  RSEQ-94-3) 

The  Landisville  Railroad,  Inc. 

(AMHR)  seeks  a  permanent  waiver  of 
compliance  from  the  provisions  of  49 
CFR  Part  240,  “Qualification  Standards 
for  Locomotive  Engineers.”  AMHR 
requests  that  this  waiver  be  allowed 
because  of  their  unique  and  limited 
operation. 

Northwestern  Oklahoma  Railroad 
(Waiver  Petition  Docket  No.  RSEQ-94~4 
The  Northwestern  Oklahoma  Railroad 
Company  (NOKL)  seeks  a  permanent 
waiver  of  compliance  from  the 
provisions  of  49  CFR  Part  240, 
“Qualification  Standards  for 
Locomotive  Engineers.”  NOKL  request 
that  this  waiver  be  allowed  because  it  is 
a  minimal  switching  operation 
employing  only  one  person. 

Issued  in  Washington,  D.C  on  October  14, 
1994. 

Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

IFR  Doc.  94-25958  Filed  10-19-94;  8:45  am) 
BILUNG  CODE  49':(MX-P 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  91-33,  Notice  No.  02] 

Functional  Capacity  Index 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Availability  of  final  report  on 
proposed  Functional  Capacity  Index. 

OATES:  Comments  are  requested  no  later 
than  December  19, 1994. 

-ADDRESSES:  Written  comments  should 
refer  to  the  docket  and  notice  number  of 


this  document  and  should  be  submitted, 
(preferably  in  ten  copies)  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109, 

Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  (Docket 
hours  are  9:30  a.m.  to  4:00  p.m.) 
SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)  is 
developing  a  scale  to  measure  the 
consequences  of  injuries  received  in 
motor  vehicle  crashes  based  on  adjusted 
life-years.  The  factor  used  to  adjust  the 
injured  person’s  remaining  life-years  is 
called  .the  Functional  Capacity  Index.  It 
combines  decrements  in  each  of  ten 
dimensions  of  functioning  into  a  whole 
body  score.  This  notice  annoimces  the 
completion  of  the  initial  phase  of  the 
development,  the  availability  of  a  final 
report  on  this  initial  phase  of  the 
development,  and  the  current  plans  for 
further  development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Luchter,  Office  of  Plans  and 
Policy,  National  Highway  Traffic  Safety 
Administration,  400  7th  St.  SW., 
Washington,  DC  20590.  Telephone  202/ 
366-1570. 

SUPPLEMENTARY  INFORMATION:  Docket 
91-33  announced  interim  progress  in 
the  development  of  an  index  to  measure 
the  long  term  consequences  of  injuries 
by  estimating  the  reduction  in 
functional  capacity  of  the  injured 
person,  and  the  agency’s  intent  to  use 
this  index  for,  among  other  things, 
resource  allocation,  regulatory  analysis, 
and  in  support  of  state  and  local 
programs.  Work  on  this  project  has 
continued  and  a  final  report  is  now 
available  on  the  initial  phase  of  the 
development. 

In  its  present  state  of  development, 
the  Index  is  applicable  to  previously 
healthy  adults  for  their  condition  one 
ear  post-injiuy.  For  each  injury  to  the 
ead,  face,  neck,  thorax,  abdomen  and 
pelvic  contents,  spine,  upper  extremity, 
and  lower  extremity  body  regions  list^ 
in  the  Abbreviated  Injury  Scale 
published  by  the  Association  for  the 
Advancement  of  Automotive  Medicine, 
an  expert  panel  has  determined  the 
appropriate  level  of  each  6f  the  ten 
attributes.  In  addition,  relative  weights 
for  each  attribute/severity  level 
combination  have  been  developed  based 
on  the  value  judgments  of  a  diverse  set 
of  sub-populations,  and  an  algorithm  for 
combining  these  into  a  whole  body 
score  has  been  developed.  This  results 
in  a  whole  body  niimerical  index  for 
each  of  the  injuries. 

A  clinical  evaluation  of  the  index  in 
order  to  establish  validity  and  reliability 
will  begin  in  FY  1995  (59  FR  36829- 
36832).  Current  plans,  subject  to 
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revision  as  the  program  progresses  and 
futiire  budget  allocations  become 
available,  include  development  of  a 
separate  index  for  pediatric  injuries,  as 
the  attributes  of  normal  healthy  children 
are  not  described  by  the  present 
definitions  and  development  of  a 
separate  index  for  geriatric  injuries,  as 
the  same  level  of  trauma  has  a  greater 
efiect  on  older  people  and  there  is  some 
evidence  that  the  value  judgments  of  the 
effect  of  reduced  capacity  are  different 
for  older  people. 

Comments 

Comments  on  the  final  report  and  the 
agency’s  future  plans  are  welcome  in 
order  to  benefit  firom  the  opinions  that 
interested  parties  and  the  public  may 
wish  to  forward.  All  comments 
submitted  in  response  to  this  notice  will 
be  considered  by  the  agency. 

Written  comments  should  be 
submitted  to:  NHTSA  Docket  Section, 
Room  5109,  Nassif  Building,  400 
Seventh  Street  S.W.,  Washington,  D.C. 
20590.  Comments  should  refer  to  Docket 
#91-33,  Notice  02. 

It  is  requested,  but  not  required,  of 
interested  persons  that  ten  copies  of 
each  comment  be  submitted.  All 
comments  must  not  exceed  fifteen  pages 
in  length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
suggestions  without  regard  to  the  fifteen 
page  limit.  This  limitation  is  intended  to 
encourage  commentors  to  present  their 
views  in  a  concise  fashion. 

Issued  on  October  13, 1994. 

Donald  C.  BischoS^ 

Associate  Administrator.  Plans  and  Policy. 
(FR  Doc.  94-25980  Filed  10-19-94;  8:45  am) 
BILUNQ  CODE  4910-69-M 


DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

Information  Reporting  Program 
Advisory  Committee;  Meetings 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  Open  Meeting  of  the 
Information  Reporting  Program 
Advisory  Committee. 

SU«MARY:  In  1991  the  IRS  established 
the  Information  Reporting  Program 
Advisory  Committee  (IRPAC).  The 
primary  purpose  of  IRPAC  is  to  provide 
an  organized  public  forum  for 
discussion  of  relevant  information 
reporting  issues  between  the  officials  of 
the  IRS  and  representatives  of  the  payer 
community.  IRPAC  offers  constructive 
observations  about  current  or  proposed 
policies,  programs,  and  procedures  and. 


when  necessary,  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program. 

'  There  will  be  a  meeting  of  IRPAC  on 
Tuesday  and  Wednesday,  November  13 
&  16, 1994.  The  meeting  will  be  held  in 
room  3313  of  the  Internal  Revenue 
Service  Building.  The  building  is 
located  at  1111  Constitution  Avenue, 
NW,  Washington,  DC.  The  meeting  will 
begin  at  9:30  a.m.,  on  both  days, 
concluding  about  mid-day  on  the  16th. 
Topics  to  ^  discussed  are  listed  below 
along  with  a  summarized  version  of  the 
agenda. 

Summary  Agenda  For  Meeting  On 
November  15  &  16, 1994 

Tuesday.  November  15, 1994 

9:30  Public  Meeting  Opens 
11:30  Break  for  Lunch 
1:00  IRPAC  Presentations  Continue 
4:30  Adjourn  for  the  Day 

Wednesday,  November  16, 1994 

9:30  Public  Meeting  Reconvenes 
12:00  Adjourn 

The  topics  that  will  be  covered  are  as 
follows:  Form  1099-MISC  Changes, 
Circular  E  (Publication  15)  Revisions, 
Fringe  Benefit  Reporting,  Reaching  New 
and  Non-Compliant  Entities,  IRS/SSA 
Reporter,  IRS/SSA  Seminars,  IRP 
Quality  Supplier  Awards,  B-Notice 
Format  &  Ih^essing  Changes,  Moving 
Expense  Reporting,  Reporting  on  Credit 
Card  Purchases,  Reporting  on  Grantor 
Trusts,  Form  1099-4u  Changes,  TeixLink 
Update,  Non-Resident  Alien  Task  Force 
Update,  Form  W-9  Changes,  Reporting 
of  Foreign  Source  Income,  Simplified 
Tax  and  Wage  Reporting  System, 
Clarification  of  Penalty  Notices,  TIN 
Matching  Update,  and  an  Update  on 
TSM. 

Note:  Last  minute  changes  to  the  topics 
under  discussion  are  possible  and  could 
prevent  advance  notice. 

SUPPLEMENTARY  INFORMATION:  IRPAC 
reports  to  the  Executive  Director, 
Information  Reporting  Program  (IRP), 
who  is  the  executive  responsible  for 
information  reporting  and  is  charged 
with  its  systemwide  planning  and 
improvement.  IRPAC  is  instnunental  in 
providing  advice  to  enhance  the  IRP 
Program.  Increasing  participation  by 
external  stakeholders  in  the  planning 
and  improvement  of  the  tax  system  will 
help  achieve  the  goals  of  increasing 
voluntary  compliance  and  reduction  of 
burden.  IRPAC  is  currently  comprised 
of  18  representatives  from  various 
segments  of  the  private  sector  payer 
community.  IRPAC  members  are  not 
paid  for  their  time  or  services,  but 
consistent  with  Federal  regulations, 
they  are  reimbursed  for  their  travel  and 


lodging  expenses  to  attend  two  meetings 
each  year. 

DATES:  The  meeting,  which  will  be  open 
to  the  public,  will  be  in  a  room  that 
accommodates  approximately  50 
people,  including  members  of  IRPAC 
and  IRS  officials.  Twenty-five  seats  will 
be  reserved  for  the  public  and  press  and 
are  available  on  a  first-come,  first-served 
basis.  Due  to  the  limited  conference 
space,  notification  of  intent  to  attend 
this  meeting  should  be  made  with  Ms. 
Tommie  Matthews  no  later  than 
November  1 1, 1994.  Ms.  Matthews  can 
be  reached  at  202-622-5620  (not  a  toll- 
free  number).  Notification  of  intent  to 
attend  should  include  your  name, 
organization  and  phone  number. 
ADDRESSES:  If  you  would  like  to  have 
IRPAC  consider  a  written  statement, 
please  write  to  Kate  LaBuda  at  IRS, 
Office  of  Service  Center  Compliance, 
CP:CO:SC:P,  room  2013, 1111 
Constitution  Avenue,  NW,  Washington, 
DC,  20224. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
give  notification  of  intent  to  attend  this 
meeting,  call  Ms.  Tommie  Matthews  at 
202-622-5620  (not  a  toll-firee  number). 
For  information  about  IRPAC,  in 
general,  or  about  the  agenda  for  this 
meeting,  call  Kate  LaBuda  at  202-622- 
3404  (not  a  toll-fiee  number). 

Dated:  October  13, 1994. 

Tom  Burger, 

Director,  Office  of  Payer  Compliance,  Service 
Center  Compliance. 

[FR  Doc  94-25936  Filed  10-19-94;  8:45  am] 
BILUNO  CODE  4«30-01-U 


UNITED  STATES  SENTENCINQ 
COMMISSION 

Deadline  For  the  Submission  of 
Proposed  Amendments  or  Requests 
For  Comment  To  Be  Considered  For 
Publication  in  the  “Federal  Register” 
During  the  1995  Amendment  Cycle 

SUMMARY:  In  cormection  with  the  1995 
amendment  cycle,  which  culminates  in 
the  submission  to  Congress  of  proposed 
guideline  amendments  no  later  than 
May  1, 1995,  the  Commission  is 
continuing  its  analysis  of  sentencing 
guidelines  implementation  and  is 
considering  possible  amendments  and 
requests  for  comment  for  publication  in 
the  Federal  Register.  The  Commission 
has  established  a  final  date  of  November 
15, 1994,  for  the  submission  of  proposed 
amendments  and  issues  for  comment  by 
interested  groups  or  individuals. 

DATES:  To  be  considered  by  the 
Commission  for  possible  publication 
and  action  in  this  amendment  cycle, 
proposed  amendments  or  requests  for 
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comment  must  be  received  by  the 
Commission  no  later  than  the  close  of 
business  November  15, 1994. 
ADDRESSES:  Proposals  should  be  sent  to: 
United  States  Sentencing  Commission, 
One  Columbus  Circle  NE.,  Suite  2-500, 
South  Lobby,  Washington,  DC,  20002- 
8002.  Attn:  Piiblic  Information 
Specialist. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Information 
'  Specicilist,  Telephone:  (202)273—4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission, 
an  independent  agency  in  the  judicial 
branch  of  the  U.S.  Govenunent,  is 
empowered  by  28  U.S.C.  994(a)  to 
promulgate  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 


courts.  The  statute  further  directs  that 
the  Commission  periodically  review  and 
revise  promulgated  guidelines  and 
authorizes  it  to  submit  guideline 
amendments  to  the  Congress  no  later 
than  the  first  day  of  May  each  year.  See 
28  U.S.C.  994  (o),  (p). 

The  Commission  currently  expects  to 
vote  November  22, 1994,  and  December 
8, 1994,  on  items  that  will  be  included 
in  a  December  1994  Federal  Register 
pubhcation  soliciting  formal  comment 
on  potential  amendments.  (The 
Commission  also  plans  to  meet 
November  4, 1994,  to  consider  several 
matters,  possibly  including  some 
amendment  proposals  of  its  own.)  To 
provide  opportunity  for  input  fi-om  all 
Interested  individuals  and  groups,  the 


Commission  has  estabfished  a  deadline 
of  November  15, 1994,  for  the  receipt  of 
amendment  proposals  or  issues  for 
comment,  for  consideration  in  this 
amendment  cycle. 

While  this  notice  solicits  proposals  on 
any  aspect  of  the  Guidelines  Manual,  it 
should  be  understood  that  the 
Commission  may  elect  not  to  publish 
some  proposals  at  all,  or  it  may  propose 
them  for  comment  in  a  modified  form. 
The  Commission  also  expects  to 
consider  for  publication  proposals  of  its 
own. 

Authority:  28  U.S.C  994. 

Richard  P.  Conaboy, 

Chairman. 

[FR  Doc.  94-25965  Filed  10-19-94;  8:45  am) 
BILLING  CODE  221(M0-I> 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


ASSASSINATION  RECORDS  REVIEW  BOARD 
TIME  AND  DATE:  10:00  a.m.,  November  18, 
1994. 

PLACE:  Earle  Llabell  Federal  Building, 
1100  Commerce  Street,  Room  7A23, 
Dallas,  Texas  75242-0785. 

STATUS:  Open  to  the  Public. 

PURPOSE  OF  MEETING:  The  Assassination 
Records  Review  Board  is  seeking 
information  on  the  existence  and 
location  of  records  related  to  the 
assassination  of  President  John  F. 
Kennedy.  The  President  John  F. 
Kennedy  Records  (Collection  Act  of 
1992,  Pub.  L.  102-526,  which 
established  the  Assassination  Records 
Review  Board,  provided  it  with  the 
mandate  and  authority  to  identify  and 
secure  all  records  relevant  to  the 
assassination.  In  an  effort  to  be  as 
thorough  as  possible  and  to  go  beyond 
the  records  identified  in  previous 
investigations,  the  Board  invites  the 
public  to  offer  evidence  concerning  the 
existence  of  relevant  records.  Those 
wishing  to  participate  should  submit 
statements  no  later  than  Wednesday, 
November  9, 1994  to  the  address  below. 
Statements  should  identify  the  records 
and  explain  their  relevance  to  the 
Kennedy  assassination. 

CONTACT  PERSON  FOR  WRITTEN 
STATEMENTS  AND  MORE  INFORMATION: 
David  G.  Marwell,  Executive  Director, 
Room  208,  600  E  Street  N.W., 
Washington,  EXC  20004,  Telephone: 
(202)  724-0088,  FAX:  724-0457. 

David  G.  Marwell, 

Executive  Director. 

(FR  Doc.  94-26123  Filed  10-18-94;  10:49 
am] 

BILLING  CODE  6820-TO-M 

FEDERAL  ELECTION  COMMISSION 
“FEDERAL  REGISTER"  NUMBER:  94-25531. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  October  20, 1994,  at  10:00 
a.m.  Meeting  Open  to  the  Public. 

THE  FOLLOWING  ITEM  WAS  DELETED  FR(DM 
THE  AGENDA:  Final  Audit  Report  on  the 
Buchanan  for  President  Committee. 
DATE  AND  TIME:  Tuesday,  October  25, 
199.4  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C. 


STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Lbmpliance  matters  pursuant  to  2  U.S.C 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration 
International  personnel  rules  and  procedures 
or  matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  October  27, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1994-32:  Ms.  Kellie 
Gasink 
Regulation; 

MCFL  Rulemaking;  Summary  of  Conunents 
and  Draft  Final  Rules 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone: 
(202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

(FR  Doc.  94-26206  Filed  10-18-94;  2:56  pm) 
BILUNG  CODE  6715-01-M 

FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 
F.C.S.C.  Meeting  Notice  No.  1-95 
Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 
The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Ckivemment 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  time  Subject  matter 

Tues.,  Oct.  25, 

1994  at: 

Hearings  on  the  record  on 
objections  in  claims 
against  Iran: 

9:00  a.m  ....  lR-0888 — Alexander 

Lavian. 

10:00  a.m  ..  IR-3204— Mehrdad 

Azarrai. 

10:30  a.m  ..  IR-1845 — Parviz  P. 

Monsef. 

11:00  a.m..  IR-1504— Said  Fazeli. 


Date  and  time  Subject  matter 

11:30  a.m  ..  IR-2526 — ^Judson 

Watkins. 

2:00  p.m  ....  IR-1519— 

Oceaneering. 

2:30  p.m  ....  IR-3109 — ^John 

Thomas. 

3:00  p.m  ....  IR-2674 — ^Jean  Bijan 

Samimy. 

3:30  p.m  ....  IR-1 782— Cyrus 

Mohandes. 

4:00  p.m  ....  IR-1199 — ^Aliasgar  M. 

Soroudi. 

4:30  p.m  ....  IR-3152 — Syska  & 

Hennessy. 

IR-3153. 

Wed.,  Oct.  26, 

1994  at: 

9:(X)  a.m  ....  IR-0942 — ^Malek 

Mohtadi. 

9:30  a.m  ....  IR-1659 — ^Andranik 

Khachatourians. 

IR-1660 — Estate  of 
Arik 

Khachatourian  s. 

10:00  a.m  ..  IR-0572— Robert  L. 

Rutz. 

11:00  a.m  ..  IR-1420-^st.  of  Delp 

Johnson. 

11:30  a.m  ..  IR-1600— Malek  I. 

Moezzi. 

2:00  p.m  ....  IR-2425 — ^Tony  H. 

Tajalli. 

2:30  p.m  ....  IR-3207 — ^Erwin  D. 

Rabhan. 

3:00  p.m  ....  IR-0756 — First  Penn¬ 

sylvania  N.A. 

Thurs.,  Oct.  27, 

1994  at; 

9:30  a.m  ....  IR-2675 — Parviz  S. 

Banvanati. 

10:30  a.m  ..  Consideration  of  Pro¬ 

posed  Decisions, 
Orders  and  an 
Amended  Final  De¬ 
cision  in  claims 
against  Iran,  and 
hearings  on  the 
record  on  objec¬ 
tions  to  Proposed 
Decisions  in  the 
following  claims 
against  Iran;. 

IR-0570— Estate  of 
Naim  S.  Hemmat. 

IR-1049 — ^Exide  Corp. 

IR-1634— Carl 
Bloom. 

IR-2502 — Densil  Ray 
Denton,  Jr.  and 
Emily  Denton. 

IR-1 205 — Boston 
University. 

IR-1571 — Estate  of 
Albert  Maltby. 

IR-3191 — ^Tamara 
Marandi. 
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Date  and  time 


Subject  matter 


IR-0111 — Overseas 
Advisory  Associ¬ 
ates. 

IR-0157— lavid 
Siminou. 

IR-1216 — ^Annetta 
Shakouri. 

IR-1217— Tony 
Shakouri 

IR-1912— John 
Parazynski. 

R-0328— Ghodsi 
Hatirai  Mottale. 

IR-2659 — ^Johanna 
O.H.  Yeganeh. 

IR-1768— William  L 
Jensen. 

IR-2076 — Faustiiio 
Villareal. 

IR-l  795— Hubert  C 
Zweber. 

IR-2644— Erin  M. 
Dom. 

IR-2001 — Dennis 
Clark. 

IR-l  722— D.V.  Bur¬ 
dick. 

IR-0794— Andrew  S. 
Knoedler  and 
Wendeline  R. 
Knoedler. 

IR-3079 — Hill  Indus¬ 
tries. 

IR-2692— Jules  Kel¬ 
ler. 

IR-3077— Morad 
Radfar. 

lR-2690— Sidney 
Gritz. 

IR-2633 — Thomas  K. 
Mealy. 

IR-0787 — Lawrence 
Houvaras. 

IR-2923 — ^Twentieth 
Century-Fox  Int’l. 

IR-0890— Czamikow- 
Rionda  Co.,  Inc. 

IR-2851 — ^William 
Peachy. 


Date  and  time 


Subject  matter 


IR-2852 — ^Eleanor 
Peachy. 

IR-l  499 — Haventa, 
Ud. 

IR-2496 — Frederick 
A.  Springford. 
IR-2493 — Doiq;las  S. 


Hulbert. 

m-1475— Charles  A. 
Sauer. 

IR-1465 — Estate  of 


Arthur  Tyson,  Jr. 
IR-0692 — Daniel  M. 
Paul. 

IR-1100— Toplis  & 

Harding,  Inc. 
IR-3111. 

lR-2850 — Martex.  a 

Div.  of  Unelko 


Corp. 

IR-l  101 — Hartford 
Fire  A  Ins,  Ca 
IR-0935 — Saks  Int’l 
Corp. 

IR-3015— Ram 
Cummins  Tool 
Corp. 

IR-3016 — ^Imptex 
Int’l. 

IR-2908— All  Stale 


Fastener  Corp. 
IR-2908 — I.J.  Imports. 
IR-291 1 — Liberty 
Fasteners,  Inc. 
IR-291 2 — Mansa. 
IR-291 3 — Maxter 
Metal  Corp. 
IR-2914 — Rockford 
Int'I. 

IR-0667 — Roksaneh 
Ganji. 

IR-0671 — Darab 


Ganji. 

IR-2402— Sami 
Azraq. 

IR-l  288— Robert  V. 
Russell  and 

Parivash  Russell. 
IR-2147— Gary  L. 
Mock. 


Date  and  time 


Subject  matter 
IR-3190— John 


L. 


Budd. 

IR-1440— William  J. 
Frankhuizen  ai^ 
Virginia  M. 

FruaUniizen. 


IK-1552— Robert  L. 

Clark. 

IR-1524— Mariellen 
Steece  Klkk. 
IR-1289— John  L. 

Walter. 

IR-l  253 — ^Makmey- 
Crawford. 

IR-l  205 — Boston 
University. 

IR-1022 — Sentry 
Aerospace. 

IR-0442 — ^Whiting 
Corp. 

IR-0331 — Barbara  J. 
Morris,  Daniel  H. 
Morris,  and  Mi¬ 
chael  E  Morris. 


Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW.,  Washington,  DC,  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
600  E  Street,  NW.,  Room  6029, 
Washington,  DC  20579.  Telephone: 
(202) 616-6988. 

Dated  at  Washington,  DC  on  October  18, 
1994. 

Jeanette  Matthews, 

Administrative  Assistant. 

(FR  Doc.  94-26209  Filed  10-18-94;  3:39  pm] 
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the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  94M-0269} 

Toray  Industries  (America),  Inc.; 
Premarket  Approval  of  the  Inoue 
Balloon  Catheter 

Correction 

In  notice  document  94-20983 
beginning  on  page  43848  in  the  issue  of 


August  25, 1994,  make  the  following 
correction: 

On  page  43848,  in  the  second  column, 
in  the  second  line,  under  “DATES”, 
“September  28, 1994.”  should  read 
“September  26, 1994.” 

BiLUNG  COOE  1SOS-01-0 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  245 

PNS  No.  1676-94] 

RIN  IIIS-ADSa 

Adjustment  of  Status  to  That  of  Person 
Admitted  for  Permanent  Residence; 
Temporary  Removal  of  Certain 
Restrictions  on  Eligibility 

Correction 

In  rule  document  94-25025  beginning 
on  page  51091,  in  the  issue  of  Friday. 


October  7, 1994,  make  the  following 
corrections: 

§245.10  [Corrected] 

l.On  page  51096,  in  the  second 
column,  in  the  fourth  line,  after  the 
word  “Form  1-817”  insert  “;  or”. 

2.0n  the  same  page,  in  the  same 
column,  paragraph  (b)(3)  was  omitted 
and  should  have  appeared  as  follows: 
“(3)  The  child  of  a  legalized  alien,  is 
unmarried  and  less  than  21  years  of  age, 
qualifies  for  and  has  properly  filed  Form 
1-817,  and  submits  a  copy  of  his  or  her 
receipt  or  approval  notice  for  filing 
Form  1-817.” 

BILLING  CODE  1505-01-D 


Thursday 
October  20,  1994 


Part  II 

Department  of  the 
interior _ . 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Part  701  et  al. 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Performance  Standards; 
Permanent  and  Temporary 
Impoundments;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701, 780, 784, 816,  and 
817 

RIN  1029-AB40 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Performance  Standards; 
Permanent  and  Temporary 
Impoundments 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  (DOI)  is  amending  certain 
portions  of  its  permanent  program 
regulations  governing  permanent  and 
temporary  impoundments  at  surface  and 
underground  mining  operations.  The 
revisions  are  in  response  to  a  court 
action,  and  for  clarification.  OSM  is  also 
addressing  issues  raised  in  a  petition  to 
initiate  rulemaking  that  would  define 
the  statutory  distinction  between 
temporary  and  permanent 
im{K)undments. 

EFFECTIVE  DATE:  This  regulation  is 
effective  November  21, 1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  21, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Stump  Jr.,  P.E.,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  Ten  Parkway  Center, 

Pittsburgh,  PA  15220;  Telephone:  412- 
937-2164. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Final  Rule  and  Ck)mmonts 

III.  Procedural  Matters 

I.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act,  or 
SMCRA),  30  U.S.C.  1201  et  seq.,  sets 
forth  general  regulatory  requirements 
governing  surface  coal  mining  and  the 
surface  impacts  of  underground  coal 
mining.  Environmental  protection 
performance  standards  for  permanent 
water  impoundments  constructed 
during  surface  mining  activities  appear 
in  section  515(b)(8)  of  the  Act,  30  U.S.C. 
1265(b)(8);  provisions  governing  the 
construction  of  siltation  structures,  a 
type  of  impoundment,  appear  in  section 
515(b)(10)(B),  30  U.S.C.  1265(b)(10(B), 


Section  516(b)(10)  of  the  Act,  30  U.S.C. 
1266(b)(10),  imposes  similar 
requirements  for  water  impoundments 
that  are  used  for  undeiground  mining 
activities,  but  provides  that  the 
Secretary  shall  make  such  modifications 
in  the  requirements  as  are  necessary  to 
accommodate  the  distinct  differences 
between  surface  and  underground 
mining. 

OSM’s  regulations  governing  the 
design,  construction  and  inspection  of 
impoundments  call  upon  criteria 
established  by  the  Soil  Conservation 
Serv'ice  (SCS)  and  the  Mining  Safety  and 
Health  Administration  (MSHA).  SMCRA 
at  section  515(b)(8)(B)  specifically 
references  SCS’s  Public  Law  83-566  as 
a  performance  requirement  that  must  be 
met  in  the  design  and  construction  of 
permanent  impoundments.  Existing 
OSM  regulations  governing 
impoundment  stability  and  margin  of 
safety  include  MSHA  regulations  by 
reference. 

OSM  has  defined  “impoundment”  at 
30  CFR  701.5  to  be  any  holding 
structure  containing  water,  sediment, 
slurry,  or  other  liquid  or  semi-liquid. 
OSM  rules  regulate  both  temporary  and 
permanent  impoimdments.  ^diment 
ponds  and  siltation  structures  are  by 
current  OSM  definition  specific  types  of 
impoundments. 

The  permanent  regulatory  program  for 
surface  coal  mining  and  reclamation 
operations  was  promulgated  on  March 
13, 1979  (44  FR 15312).  Requirements 
for  sedimentation  ponds  and  siltation 
structures  at  surface  mining  activities 
were  established  at  30  CFR  816.46  (44 
FR  15400),  while  those  for  underground 
mining  at  30  CFR  817.46  (44  FR  15426) 
to  implement  the  provisions  of  section 
515(b)(10)(B)  of  the  Act.  Requirements 
for  permanent  and  temporary 
impoundments  at  surface  mining 
activities  and  undei^round  mining 
activities  were  established  in  the  1979 
rules  at  30  CFR  816.49  (44  FR  15401) 
and  30  CFR  817.49  (44  FR  15428), 
respectively  to  implement  provisions  of 
section  515(b)(8)  of  the  Act.  Permitting 
requirements  for  reclamation  and 
operation  plans  for  impoundments  at 
surface  mining  activities  and 
underground  mining  activities  were 
established  in  the  1979  rules  at  30  CFR 
780.25  (44  FR  15360)  and  30  CFR  784.25 
(44  FR  15368),  respectively. 

During  revisions  to  the  permanent 
regulatory  program  in  1983,  OSM 
replaced  most  of  the  specific  design 
criteria  in  30  CFR  816.46  (48  FR  44051) 
and  816.49  (48  FR  44004)  with 
performance  standards.  Furthermore, 

§  816.46  was  renamed,  “Hydrologic 
balance:  Siltation  Structures,”  to  be 
consistent  with  the  wording  of  section 


515(b)(l)(B)(ii)  of  the  Act  and  to  reflect 
rule  changes  which  provided  for  the  use 
of  certain  siltation  structures  other  than 
sedimentation  ponds,  such  as  chemical 
treatment  facilities  or  mechanical 
structures  that  have  a  point-source 
discharge. 

Upon  issuance,  the  1983  rules  for  30 
CFR  816.46  and  816.49  were  challenged 
in  the  U.S.  District  Court  for  the  District 
of  Columbia  in  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation 
(11).  No.  79-1144  (D.D.C.  July  15.  19851 
(In  Re:  Permanent  (II)).  The  court 
remanded: 

(1)  Sections  816.49  (a)(3)  and  (a)(5)(i) 
on  the  basis  that  they  included 
requirements  for  a  static  safety  factor 
and  for  foundation  investigation  and 
laboratory  testing  of  small 
sedimentation  ponds  without  having 
included  such  requirements  when  the 
rule  was  proposed  on  June  21, 1982,  as 
required  by  the  Administrative 
procedure  Act;  and 

(2)  Section  816.49  to  the  extent  it 
relied  only  on  MSHA  impoundment 
size  classification  standards  when  OSM 
had  not  justified  reliance  solely  on  such 
standards.  Slip  op.  at  30-32  and  102- 
117.  Additionally,  in  response  to 
plaintiffs  challenge  of  the  combination 
spillway  requirement  of  §  816.49(a)(8). 
the  Secretary  of  the  Interior  agreed  to 
reexamine  the  issue  and  consider 
proposing  a  rule  spiecifying  that  one 
spillway  that  can  safely  pass  the  design 
precipitation  event  may  serv’e  as  a 
combination  principal  and  emergency 
spillway.  [Id.  at  1538  and  1571-1572.) 

On  October  27, 1988  (53  FR  43584), 
OSM  amended  the  permanent  program 
regulations  governing  permanent  and 
temporary  impoundments  at  surface  and 
underground  mining  operations.  The 
1988  rules  incorporated  design  and 
performance  requirements  for 
impoundments  and  spillways  that  were 
based  on  MSHA  criteria  and  SCS 
classification  for  Class  B  and  C 
structures.^  The  1988  rules  also 
authorized  the  approval  of  sediment 
ponds  that  rely  primarily  on  storage  to 
control  the  runoff  from  the  design 


’  Earth  Dams  and  Rcsenvirs.  Technical  Release 
No.  60.  Revised  October  1985.  as  amended  in 
October  1990  and  distributed  via  Amendment  1, 
lanuary  30, 1991,  U.S.  Department  of  Agriculture. 

Soil  Conservation  Service  Engineering  Division 
defines  three  classes  of  dams.  Class  (a). — ^Dams 
located  in  rural  or  agricultural  areas  where  failure 
may  damage  farm  buildings,  agricultural  land,  or  I 
township  and  country  roads.  Class  (b). — Dams 
located  in  predominantly  rural  or  agricultural  areas 
where  failure  may  damage  isolated  homes,  main 
highways  or  minor  railroads  or  cause  interruption 
of  use  or  service  of  relatively  important  public 
utilities.  Class  (c). — Dams  located  where  failure  may 
cause  loss  of  life,  serious  damage  to  homes, 
industrial  and  commercial  buildings,  important 
public  utilities,  main  highways,  or  railroads. 
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precipitation  event,  as  opposed  to 
relying  on  both  principal  and 
emergency  spillways. 

30  CFR  816.49  of  the  1988  rules  on 
impoundments  was  challenged  by 
environmental  groups  who  incorrectly 
interpreted  that  the  1988  rules  were 
based  only  on  MSHA  criteria.  In  its 
decision  in  NWFv.  Lujan,  No.  88-3345 
(D.D.C.  August  30, 1990),  the  court 
noted  the  issue  involved  the  interplay  of 
three  laws  and  three  Federal  agencies 
charged  with  writing  regulations  to 
carry  out  those  laws.  Each  of  the  laws 
governs  water  impoundments,  but  with 
different  goals  in  mind.  In  addition  to 
SMCRA,  the  laws  are:  (1)  the  Watershed 
Protection  £md  Flood  Prevention  Act, 
Pub.  L.  83-566,  and  rules  issued  under 
it  by  the  SCS,  including  technical 
standards  for  the  design  and 
construction  of  impoundments  found  in 
Technical  Release  Number  60  (TR-60) 
“Earth  D.^ms  and  Reservoirs,”  and 
Practice  Standard  378  "Ponds”;  and  (2) 
the  Federal  Mine  Safety  and  Health  Act 
and  rules  issued  under  it  by  the  MSHA. 
Section  515(b)(8)(B)  of  SMCRA  has  a 
mandate  to  ensure  that  impoundments 
meet  the  stability  requirements  of  the 
Watershed  Protection  and  Flood 
Prevention  Act. 

The  court  found  that  the  SCS 
standards  referred  to  in  the  preamble  to 
30  CFR  816.49(a)(3)(i)  are,  as  the 
Secretary  noted,  the  SCS  Class  B  and  C 
dams.  Furthermore,  the  court  stated 
“lijndeed,  in  the  Secretary’s  view,  he 
has  provided  greater  protection  in  this 
rule  than  does  SCS  because  he 
mandated  the  stricter  design  standard 
when  an  impoundment  meets  either 
SCS’s  qualitative  standard  for  Class  B 
and  C  dams  or  the  MSHA’s  size 
standard,  which  covers  more 
impoundments  than  does  the  SCS’s 
looser  size  standard.”  MVFv.  Lujan, 
supra,  slip.  op.  at  p.  65. 

The  court  aid  note  that  a  plain 
reading  of  the  preamble  may  result  in 
some  ambiguity.  To  clarify  this  issue  for 
all  water  impoundments  design, 
construction,  and  performance,  OSM 
proposed  regulations  to  reference 
specihcally  both  SCS  Class  B  and  C 
impoundments  and  MSHA 
impoundments  in  all  rules  at  30  CFR 
780.25  and  816.49  where  impoundment- 
related  criteria  are  found. 

On  June  28, 1991  (56  FR  29774),  OSM 
proposed  to  amend  its  permanent 
program  regulations  governing 
permanent  and  temporary 
impoundments  at  surface  and 
underground  mining  operations.  In 
addition  to  soliciting  public  comments 
and  providing  an  opportunity  for  public 
hearings  upon  request,  OSM  provided  a 
146-day  comment  neriod.  The  comment 


period  was  extended  beyond  its  original 
60-days  in  response  to  a  request  for  an 
extension  and  to  coordinate  this 
rulemaking  with  OSM’s  evaluation  and 
decision  on  a  petition  to  initiate 
rulemaking. 

OSM  received  a  letter  on  September 
12, 1991,  from  the  Joint  National  Coal 
Association  and  the  American  Mining 
Congress  (NCA/AMC)  Committee  on 
Surface  Mining  Regulations,  as  a 
petition  for  rulemaking.  The  petitioners 
requested  that  OSM  propose  rulemaking 
which  incorporates  a  “statutory” 
distinction  between  temporary  and 
permanent  impoundments  as  it  pertains 
to  the  incorporation  of  standards  issued 
under  Public  Law  83-566  including  TR- 
60.  The  petition  to  initiate  rulemaking 
was  published  on  October  21, 1991  (56 
FR  52494). 

OSM  received  11  comments  on  the 
proposed  rulemaking  and  3  comments 
on  ^e  petition  from  11  organizations, 
including  State  regulatory  authorities, 
environmental  groups,  representatives 
of  the  coal  industry,  and  professional 
organizations.  No  public  meeting  was 
requested  and  none  was  held. 

II.  Discussion  of  Final  Rule  and 
Comments 

After  consideration  of  the 
Administrative  Record  of  these 
regulations;  as  well  as  the  legislative 
history  of  the  Act;  the  August  30, 1990 
decision  in  the  United  States  District 
Court  for  the  District  of  Columbia;  other 
opinions  of  the  court;  and  in  light  of 
current  technical  information  on 
impoundment  design,  construction,  and 
inspection,  OSM  is  making  the 
following  revisions  to  its  permanent 
regulatory  program.  Consistent  with  its 
findings  when  it  promulgated  the  1979, 
1983,  and  1988  rules,  OSM  has  not 
identified  any  differences  between 
impoundments  for  surface  and 
undergroimd  mines  that  would  appear 
to  necessitate  different  regulatory 
provisions  under  this  final  rulemaking. 
Therefore,  the  permitting  rule 
applicable  to  impoundments  for  surface 
mining  activities  at  30  CFR  780.25  and 
the  rule  for  underground  mining 
activities  at  30  CFR  784.16  are  identical 
Similarly,  the  performance  rules  for 
surface  mining  activities  at  30  CFR 
816.46  and  816.49  are  identical  to  the 
final  rules  for  underground  mining 
activities  at  30  CFR  817.46  and  817.49, 
respectively. 

On  March  6, 1992  (57  FR  8102),  OSM 
published  a  notice  of  decision  denying 
the  petition  for  rulemaking.  In  OSM’s 
decision,  the  Director  stated  that  the 
issues  raised  in  the  petitioners’  letter 
would  be  discussed  concurrently  with 
the  comments  to  the  oronosed  rule 


published  on  June  28, 1991  (56  FR 
29774).  This  preamble  contadns  that 
discussion. 

General  Comments 

In  addition  to  comments  received  on 
specific  provisions  of  the  June  28, 1991, 
proposed  rule,  OSM  received  several 
general  comments.  One  commenter 
supported  the  proposed  rule  because  the 
SCS  publications  TR-60  and  Practice 
Standard  378  are  widely  used  in  the 
design  profession  and  the  adoption  of 
these  by  reference  will  lead  to  better 
construction  and  performance  of 
impoundments.  Two  commenters 
supported  the  proposed  rule  because  it 
required  more  stringent  standards  for 
plans,  designs,  and  construction  for 
impoundments  meeting  the  SCS  Class  B 
and  C  hazard  criteria;  and  made  the 
regulations  consistent  with  section 
515(b)(8)  of  the  Act.  OSM  appreciates 
these  comments,  which  in  part, 
constitute  the  support  for  this  rule. 

Three  commenters  were  concerned 
that  most  of  the  sedimentation  ponds  in 
the  West  would  have  to  he 
reconstructed.  They  noted  that 
according  to  TR-60  (Table  2-5,  footnote 
2)  Class  A  (low  hazard)  dams  containing 
industrial  water  are  to  be  designed  to 
the  more  stringent  criteria  required  for 
Class  B  dams.  The  commenters  feared 
that  all  Class  A  ponds  used  in  surface 
coal  mining  operations  would  have  to 
be  reconstructed  to  meet  Class  B  design 
and  performance  criteria.  OSM  wishes 
to  alleviate  the  commenters’  concerns. 
OSM  intends  the  dam  classifications  to 
be  based  solely  on  the  hazard  potential 
of  the  structure  and  its  location  which 
is  independent  of  the  purpose  for  which 
impoundment  was  constructed. 
Therefore,  there  need  not  be  any 
wholesale  reconstruction  of  Class  A 
ponds  used  in  smrface  coal  mining 
operations  to  meet  Class  B  design  and 
performance  criteria  simply  bemuse  the 
pond  is  used  to  contain  industrial  water. 

Two  commenters  requested  that  OSM 
incorporate  a  distinction  between 
temporary  and  permanent 
impoundments  because  they  believed  it 
is  contrary  to  SMCRA  section  515(b)(8) 
which  refers  specifically  to  permanent 
impoundments.  Also,  during  the 
comment  period  for  the  proposed  rule, 
the  NCA/AMC  petitioned  OSM  to 
amend  its  rules  to  incorporate  a 
“statutory”  distinction  between 
temporary  and  permanent 
impoundments  when  applying  SCS 
criteria  and  regulations.  Three 
commenters  supported  the  petition  and 
reinforced  the  petitioners’  position  that 
OSM  should  recognize  the  significant 
differences  between  temporary  and 
oermanent  imooundments. 
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OSM  has  defined  the  terms 
“permanent  impoundment”  and 
“temporary  impoundment”  in  prior 
rulemakings  and  both  definitions  appear 
in  30  CFR  701.5.  These  definitions 
recognize  the  difference  between 
temporary  and  permanent 
impoundments  in  terms  of  whether  or 
not  the  impoundment  is  designed  to 
remain  as  a  postmining  land  use  feature. 
For  instance,  under  OSM’s  definition, 
impoundments  that  may  be  used  for  at 
least  several  years  (probably  more) 
during  mining,  reclamation,  and  which 
could  be  retained  until  shortly  before 
bond  release,  would  be  classified  as 
“temporary,”  From  an  engineering 
perspective,  the  term  “temporary”  is 
also  used  to  represent  an  impoundment 
constructed  to  last  for  the  relatively 
short  time  period  while  “permanent” 
structures  are  being  built. 

Regardless  of  these  distinctions,  OSM 
has  determined  that  the  key  criteria  to 
use  in  determining  the  construction 
standards  to  be  followed  by  operators 
constructing  impoundments  is  the 
structure’s  hazard  potential — regardless 
of  whether  it  is  to  be  used  as  a 
temporary  or  permanent  impoundment. 
Therefore  requiring  “temporary 
impoundments”  fin  OSM’s  sense  of  the 
word,  i.e.,  to  be  removed  following 
completion  or  surface  mining  activities) 
to  meet  SCS  hazard  criteria  is 
appropriate  because  typically  these 
impoundments  will  be  used  for  the  life 
of  the  mining  operation  and  are  not 
constructed  as  a  precursor  to  a 
permanent  structure.  Thus,  while 
certain  impoundments  may  be  built  to 
difierent  standards,  the  key  distinction 
is  not  whether  the  impoundments  are 
temporary  or  permanent,  but  rather 
whether  or  not  the  impoundments  meet 
the  SCS  B  or  C  hazard  classification  or 
the  MSHA  size  criteria. 

Application  of  these  performance 
standards  to  temporary  impoundments 
is  not  new  policy.  OSM  is  continuing  to 
follow  the  policy  discussed  in  the 
preamble  for  the  October  27, 1988,  rules 
(53  FR  43589),  In  that  preamble,  OSM 
concluded  that  in  view  of  the  broad 
mandate  of  section  102(a)  of  the  Act,  “to 
protect  society  and  the  environment,” 
OSM  has  adopted  a  rule  that  is  based  on 
the  hazard  classifications  established  by 
the  SCS,  yet  incorporates  the  more 
stringent  MSHA  criteria  when  their  size 
criteria  applies.  Section  515  of  SMCRA 
establishes  minimum  general 
performance  standards  for  surface  coal 
mining  and  reclamation  operations.  In 
this  instance,  the  Secretary  has 
concluded  that  the  standanls  imposed 
by  this  rule  are  warranted  because  of  the 
hazard  potential  in  the  event  of  failure. 
Application  of  this  rule  to  temporary 


impoundments  in  supported  by  section 
515(b)(8)(B)  which  may  be  construed  to 
cover  impoundments  that  will  be 
retained  for  a  period  of  years  over  the 
life  of  the  mine,  as  well  as  the  broad 
rulemaking  authority  of  sections 
201(b)(2)  and  501. 

One  commenter  requested  that  if  OSM 
finalizes  these  rules  without 
distinctions  between  temporary  and 
permanent  impoundments,  then 
existing  temporary  structures  presently 
meeting  performance  standards  should 
be  grandfathered  and  not  be  required  to 
be  reconstructed.  OSM  does  not  agree. 
All  impoundments  must  be  evaluated 
by  operators  and  regulatory  authorities 
and  reconstructed  where  necessary  as 
determined  by  the  impoundment’s 
current  hazard  classification. 
Impoundments  currently  constructed  to 
meet  the  standards  for  SCS  Class  B  or 
C  hazard  criteria  or  the  MSHA  size 
criteria  need  not  be  reconstructed. 
Similarly,  impoundments  not  meeting 
such  criteria  need  not  be  reconstructed. 
Those  which  upon  evaluation  are 
determined  to  meet  the  size  or  SCS 
Class  B  or  C  classifications  but  do  not 
currently  meet  the  standards  will  need 
to  be  reconstructed.  However,  since  the 
rules  finalized  today  clarify  the  1988 
rules  which  applied  SCS  dam 
classifications  to  impoundments, 
changes  should  not  be  required  to  the 
extent  changes  have  been  implemented 
in  State  or  Federal  programs. 

One  commenter  was  concerned  about 
the  design,  construction,  certification, 
and  performance  requirements  for  SCS 
Class  A  permanent  impoundments  since 
the  rule  changes  deal  strictly  with  SCS 
Class  B  and  C  impoundments.  The 
commenter  noted  that  many  permanent 
impoundments  meeting  the  Class  A 
criteria  are  constructed  in  accordance 
with  appropriate  specifications  and 
wanted  to  know  what  the  requirements 
would  now  be  for  these  Class  A 
impoundments.  The  commenter  is 
correct:  The  regulations  for  Class  A 
impoundments  are  not  being  changed 
by  this  rulemaking. 

Section  701.5  Definitions:  Siltation 
Structure 

As  proposed,  the  definition  of 
siltation  structure  has  been  moved  to  30 
CFR  701.5  from  30  CFR  816.46(a)(1). 
The  definition  appearing  in  30  CFR 
817.46  (a)(1)  is  l^ing  removed.  This  is 
an  organizational  change  only.  Section 
701.5  already  includes  definitions  of 
related  terms  such  as  impounding 
structure,  impoundments,  and 
sedimentation  pond.  Moving  the 
definition  of  siltation  structure  from 
section  816.46(a)(1)  to  701.5  centralizes 
the  location  of  these  related  definitions. 


Section  701.5  Definitions:  Other 
Treatment  Facilities 

Also  as  proposed,  the  definition  of 
other  treatment  facilities,  a  term  related 
to  siltation  structures,  has  been  moved 
to  30  CFR  701.5.  This  definition  of  other 
treatment  facilities  is  similar  to  the 
definitions  previously  appearing  in  30 
CFR  816/81 7.46(a)(3)  which  are  being 
removed.  The  new  definition  adds  the 
words  “neutralization”  and 
“precipitators”,  to  indicate  common 
water  quality  treatment  processes,  and 
the  phrase,  “to  comply  with  all 
applicable  State  and  Federal  water- 
quality  laws  and  regulations.”  These 
additions  to  the  definition  clarify  that 
the  purpose  of  an  other  treatment 
facility  is  to  comply  with  water  quality 
laws,  as  well  as  to  prevent  additional 
contributions  of  dissolved  or  suspended 
solids  to  streamflow  or  off-site  runoff. 
Revising  the  definition  does  not  change 
the  thrust  of  the  performance  standards 
in  30  CFR  816/817.41-49.  Moving  the 
definition  of  other  treatment  facilities 
from  §  816.46(a)(3)  to  701.5  centralizes 
OSM’s  definitions  and  logically  follows 
the  relocation  of  the  definition  of 
siltation  structure. 

Two  commenters  were  concerned  that 
revisions  to  the  definition  of  “other 
treatment  facilities”  will  allow  approval 
of  facilities  that  can  not  meet  effluent 
limits  for  sediment.  Moving  the 
definition  of  other  treatment  facilities  to 
section  701.5  does  not  affect  or  alter  the 
requirement  to  meet  the  effluent  limits 
which  appears  in  30  CFR  816,42. 

Sections  780.25/784.16  Permitting 
Requirements  for  Reclamation  Plans: 
Siltation  Structures,  Impoundments, 
Ranks,  Dams,  and  Embankments 

Section  30  CFR  780.25  establishes 
permitting  requirements  applicable  to 
the  design  of  each  siltation  structure, 
water  impoundment,  and  coal 
processing  waste  bank,  dam,  or 
embankment  within  the  proposed 
permit  area.  Section  780.25  is  being 
revised  to  add  specific  references  to  the 
SCS  criteria  for  dam  classification  found 
in  their  Technical  Release  No.  60  (TR- 
60)  and  to  include  editorial  changes  as 
described  below.  These  changes,  which 
are  being  issued  as  proposed,  were 
needed  to  ensure  that  the  permitting 
requirements  for  impoundments  are 
consistent  with  the  performance 
standards  for  impoundments  and  that 
both  are  tied  to  SCS  and  MSHA 
requirements. 

For  editorial  purposes,  OSM  revised 
the  heading  of  30  CFR  780.25  and  the 
text  of  §  780.25(a)  by  removing  the  word 
“Ponds”  and  replacing  it  with  “Siltation 
structures.”  This  revision  makes  the 
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section  title  consistent  with  the  broader 
class!  Hcation  of  structures  intended  to 
be  covered  by  §  780.25  and  with  similar 
changes  at  section  816.46  that  will  be 
discussed  later. 

In  final  30  CFR  780.25(a)(2),  OSM 
references  the  SCS  dam  classification  in 
TR-60  as  proposed.  This  additional 
language  clarifies  that  the  SCS 
classification  criteria  as  well  as  the 
MSHA  criteria  are  components  of  OSM 
rules.  This  approach  clarifies  that 
impoundments  that  do  not  meet  the 
MSHA  criteria  in  30  CFR  77.216(a),  but 
are  determined  to  be  Class  B  or  C 
impoundments  by  SCS  criteria  in  TR-60, 
must  comply  with  the  more  rigorous 
standards  that  apply  to  impoundments 
that  meet  those  classifications. 

OSM  revised  30  CFR  780.25(a)(3)  by 
removing  the  reference  to  30  CFR 
77.216(a)  and  by  replacing  it  with  a 
reference  to  §  780.25(a)(2),  where  the 
SCS  and  MSHA  impoundment 
classification  criteria  are  both  now 
located  since  both  apply. 

In  30  CFR  780.25(b),  OSM  replaced 
the  phrase  “sedimentation  ponds”  with 
"siltation  structures”  to  be  consistent 
with  the  revised  title  for  the  section. 
OSM  also  removed  the  last  two 
sentences  of  §  780.25(b)  because  the 
same  requirements  already  exist  in  30 
CFR  780.25(c)(1)  and  (2).  In  all  cases  the 
final  rules  are  the  same  as  those 
proposed. 

OSM  revised  30  CFR  780.25(c)(3)  as 
proposed  by  removing  the  reference  to 
“§  77.216(a)  of  this  title”  and  the  phrase 
“located  where  failure  would  not  be 
expected  to  cause  loss  of  life  or  serious 
property  damage,”  and  by  replacing  it 
with  a  reference  to  §  780.25(a)(2),  where 
equivalent  MSHA  standards  and  the 
added  SCS  impoundment  classification 
criteria  are  now  located.  This  is 
consistent  with  changes  described 
above. 

In  30  CFR  780.25(f),  OSM  is  replacing, 
as  proposed,  the  phrase,  “is  20  feet  or 
hi^er  or  impounds  more  than  20  acre- 
feet,”  with  the  phrase,  “meets  the  SCS 
Class  B  or  C  criteria  for  dams  in  TR-60 
or  meets  the  MSHA  size  or  other  criteria 
of  section  77.216(a)  of  this  chapter.” 
This  revision  has  the  same  efiect  as  the 
existing  regulations  and  makes 
§  780.25(f)  consistent  with  the 
regulation  changes  referencing  structure 
classification  previously  discussed. 

Sections  81 6.46/81 7.46  Hydrologic 
Balance:  Siltation  Structures 

30  CFR  816.46  of  OSM’s  permanent 
program  regulations  establishes 
performance  standards  applicable  to 
siltation  structures.  The  proposed 
revisions  to  move  the  definitions  of 
siltation  structures  and  other  treatment 


facilities  at  §  816.46(a)(1)  and  (a)(3)  to 
§  701.5  are  being  implemented  as 
proposed.  This  relocation  of  the 
definitions  is  an  organizational  change, 
the  reason  for  which  has  been 
previously  discussed. 

Also  as  proposed,  in  30  CFR 
816.46(c)(2),  OSM  removed  the  spillway 
design  requirements  at  §  816.46(c)(2)(i) 
through  (iii)  and  replaced  them  with  a 
reference  to  the  requirements  in  newly 
designated  §  816.49(a)(9).  The  spillway 
design  requirements  in  §  816.49(a)(9)  are 
the  same  as  those  in  existing 
§  816.46(c)(2)(i)  through  (iii).  Therefore, 
for  clarity  and  conciseness,  OSM 
revised  §  816,46(c)(2)  to  reference 
§  816.49(a)(9)  and  removed 
§  816.46(c)(2)(i)  through  (iii)  instead  of 
duplicating  the  same  design 
requirements  in  two  places  in  the  rules. 

One  commenter  was  concerned  that 
revisions  to  §  816.46(c)  would  remove 
the  authority  to  use  storage  based 
sedimentation  ponds  instead  of  ponds 
with  spillways.  OSM  continues  to  allow 
the  use  of  storage  based  sediment 
ponds.  The  authority  to  use  these 
structures  is  found  in  §  816.49(a)(9) 
which  refers  to  §  816.49(c)(2). 

Section  816.49/817.49  Impoundments 

30  CFR  816.49  of  OSM’s  permanent 
program  regulations  establishes 
performance  standards  for 
impoundments.  The  revisions 
incorporate  by  reference  the  criteria  in 
TR-60  and  require  impoundments 
meeting  SCS  Class  B  or  C  criteria  in  TR- 
60  to  meet  the  same  stability,  spillway, 
foundation  investigation,  fir^board 
hydrograph,  inspection,  and 
examination  requirements  as 
impoundments  meeting  MSHA  criteria 
in  30  CFR  77.216(a).  The  specific 
sections  revised  in  30  CFR  816.49  are 
summarized  below.  The  rationale  for 
these  revisions  as  previously  discussed 
is  based  on  the  August  30, 1990, 
decision  in  NWF  v.  Lujan  and  would 
achieve  the  necessary  clarification. 

As  proposed,  OSM  is  adding  a  new 
section,  30  CFR  816.49(a)(1),  which 
incorporates  by  reference  the  SCS 
guidance  document  TR-60  as  it  relates 
to  minimum  emergency  spillway 
hydrologic  criteria.  This  addition 
requires  the  redesignation  of  the 
existing  sections  in-^§^816.49(a).  Former 
sections  (a)(1)  through  (a)(12)  are 
therefore,  redesignated  as  paragraphs 
(a)(2)  through  (a)(13)  respectively.  A 
minor  change  from  the  proposal  is  the 
change  in  OSM’s  address  for  its 
Administrative  Record  which  is  now 
located  at  800  North  Capitol  Street 
instead  of  the  former  location  at  1100  L 
Street. 


One  commenter  objected  to  the  cross- 
reference  to  TR-60  b^use  it  could  lead 
to  the  implication  that  the  document 
including  standards  are  being 
incorporated.  The  commenter  suggested 
OSM  should  repeat  the  pertinent 
classification  criteria  in  the  rules.  OSM 
does  not  intend  to  imply  or  to  require 
that  all  the  standards  in  171-60  will 
have  to  be  met,  except  those  for 
minimum  emergency  spillway 
hydrologic  criteria.  OSM  is  not 
repeating  these  criteria  in  the 
regulations  because  they  are  established 
by  SCS  through  TR-60  and  referencing 
that  document  will  insure  compatibility 
with  the  appropriate  criteria. 

As  proposed,  existing  30  CFR 
^16.49(a)(3)  is  redesignated  as 
§  816.49(a)(4).  Section  816.49(a)(4)(i)  is 
added  so  that  impoundments  meeting 
the  SCS  Class  B  or  C  criteria  for  dams 
in  TR-60  would  be  subject  to  the 
stability  and  margin  of  safety 
requirements  of  this  section.  OSM  also 
removed  the  phrase,  “located  where 
failure  would  be  expected  to  cause  loss 
of  life  or  serious  property  damage” 
because  it  is  now  redundant  with  the 
cited  SCS  reference. 

In  redesignated  30  CFR  f 

816.49(a)(4)(ii),  OSM  removed  the 
reference  to  30  CFR  77.216(a)  and 
replaced  it  with  a  reference  to 
§  816.49(a)(4)(i).  ’This  clarifies  which 
safety  factors  are  related  to  specific 
types  of  impoundment  classification. 
'This  is  being  issued  as  proposed. 

Existing  30  CFR  816.49(a)(4)  is 
redesignated  as  §  816.49(a)(5).  OSM 
revised  redesignated  §  816.49(a)(5)  by 
specifying  that  impoundments  meeting 
the  SCS  Class  B  or  C  criteria  for  dams 
in  TR-60  shall  comply  with  the 
freeboard  hydrograph  criteria  in  the 
“Minimum  Emergency  Spillway 
Hydrologic  Criteria”  table  in  TR-OO,  in 
order  to  be  compatible  with  SCS 
requirements. _ 

Existing  30  CFR  816.49(a)(5)  is 
redesignated  as  816.49(a)(6).  In 
redesignated  §  816.49(a)(6)(i),  OSM  is 
conforming  the  scope  of  this  provision 
to  the  other  paragraphs  in  this  section 
by  adding  the  phrase,  “Class  B  or  C  for 
dams  in  TR-60,  or”  to  the  final 
sentence.  'The  final  version  is  identical 
to  the  proposal. 

Existing  30  CFR  816.49(a)(8) 
redesignated  as  816.49(a)(9).  OSM 
revised  as  proposed  redesignated 
§  816.49(a)(9)(ii)  by  redesignating 
§§  816.49  (a)(9)(ii)  (A)  and  (B)  to  be 
§§  816.49  (a)(9)(ii)  (B)  and  (C), 
respectively,  and  adding  as  proposed 
the  spillway  requirements  for 
impoundments  meeting  the  SCS  Class  B 
or  C  criteria  for  dams  in  TR-60  as  new 
§  816.49  (a)(9)(ii)(A).  Two  commenters 
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believe  the  spillway  hydrograph 
requirements  are  not  consistent  with 
TR-60.  Specifically,  they  felt  the 
“fteeboanl  hydrograph”  firom  Table  2-5 
should  be  us^  instead  of  the 
“emergency  spillway  hydrograph”  in 
§  816.49(a)(9)(ii){A).  The  commenters 
asserted  that  the  emergency  spillway 
hydrograph  is  not  to  be  used  to 
determine  capacity  of  the  spillway,  but 
is  used  to  proportion  the  spillway  to 
ensure  safe  water  velocities.  The 
commenters  also  asserted  that  it  is  the 
freeboard  hydrograph  that  is  to  be  used 
to  set  the  spillway  capacities. 

OSM  disagrees  witn  the  commenters. 
OSM  intends  the  fi^eboard  hydrograph 
and  the  emergency  spillway  hydrograph 
to  be  used  as  they  are  defined  by  SCS.  , 
The  “emergency  spillway  hydrograph” 
is  the  hydrograph  used  to  establish  the 
dimensions  of  ^e  emergency  spillway. 
The  “fireeboard  hydrograph”  is  the 
hydrograph  used  to  establish  the 
minimum  settled  elevation  of  the  top  of 
the  dam.  It  is  also  used  to  evaluate  the 
structural  integrity  of  the  spillway 
system.  OSM  ^sagrees  with  the 
suggested  change  to  §  816.49(a)(9)(ii)(A) 
and  believes  it  has  already  appropriately 
referenced  the  “fiaeboard  hydrograph” 
in  the  citation  at  §  816.49(a)(5)  and  it 
would  go  beyond  the  requirements  of 
TR-60  to  al^  reference  it  in 
§816.49(a)(9)(ii)(A). 

Two  commenters  suggested  that  30 
CFR  816.49(a)(9)(ii)  (A)  and  (B)  be 
clarified  to  ensure  that  structures 
meeting  SCS  Class  B  or  C  criteria  and 
the  MSHA  size  criteria  are  designed  and 
constructed  to  safely  pass  the 
precipitation  event  specified  by  SCS 
and  not  the  100-year  6-hour  event.  OSM 
does  not  agree  that  clarification  is 
necessary,  because  the  rule  is  clear  that 
impoundments  meeting  MSHA  criteria 
must  be  designated  and  constructed  to 
MSHA  requirements  and 
impoundments  meeting  the  SCS  Class  B 
or  C  criteria,  regardless  of  size,  have  to 
be  designed  and  constructed  to  safely 
pass  the  emergency  spillway 
hydrograph  specified  in 
§  816.49(a)(9)(ii)(A).  Therefore,  OSM  is 
issuing  the  final  rule  as  it  was  proposed. 

As  proposed,  existing  30  CFR 
816.49(a)(10)  is  redesignated  as 
§816.49(a)(ll).  OSM  revised 
redesignat^  section  §816.49(a)(ll)(iv) 
to  clarify  that  impoundments  meeting 
the  SCS  Class  B  or  C  criteria  for  dams 
in  TR-60,  like  those  meeting  MSHA 
criteria,  may  not  be  inspected  by  a 
qualified  registered  professional  land 
surveyor. 

Existing  30  CFR  816.49(a)(ll)  is 
redesignated  as  §  816.49(a)(12).  OSM 
revised  redesignated  §  816.49(a)(12)  to 
add  the  requirement  that  impoundments 


meeting  the  SCS  Class  B  or  C  criteria  for 
dams  in  TR-60  be  examined  in 
accordance  with  the  requirements  in  30 
CFR  77.216-3  of  the  MSHA  rules.  In  the 
preamble  to  the  proposed  rules  (June  28, 
1991  (56  FR  29777)),  the  word  not  was 
left  out  of  a  sentence  and  reversed  the 
intention  of  a  part  of  the  discussion.  The 
sentence  should  have  read  “OSM  agrees 
with  MSHA’s  proposed  revisions  to  30 
CFR  77.216-3  Wt  does  not  need  to 
modify  its  proposed  regulatory  text  for 
30  CFR  816.49(a)(12)  to  be  consistent 
with  the  MSHA  proposal  at  this  time.” 
Three  commenters  submitted  their 
opposition  to  OSM’s  apparent  adoption 
of  the  proposed  MSHA  regulations 
without  adequate  public  comment.  OSM 
did  not  intend  to  adopt  MSHA’s 
proposed  rules.  OSM  regrets  this 
misunderstanding.  However,  on  March 
2, 1992,  MSHA  published  its  final  rules 
for  30  CFR  77.216-3.  These  final  rules 
are  incorporated  by  reference  through 
OSM’s  redesignat^  30  CFR 
816.49(a)(12).  The  last  sentence  of  the 
final  version  §  816.49(a)(12)  is  reworded 
for  clarity  fix>m  the  proposal.  There  was 
no  substantive  change  only  grammatical 
improvement. 

One  commenter  opposed  the 
requirement  that  impoundments 
meeting  the  SCS  Class  B  and  C  criteria, 
but  not  the  MSHA  size  criteria,  be 
examined  in  accordance  with  the 
requirements  of  30  CFR  77.216-3  of  the 
MSHA  rules.  OSM  disagrees  with  this 
comment  because  the  hazard  associated 
with  impoundments  meeting  the  SCS 
Class  B  or  C  justifies  the  examination 
requirements  of  the  MSHA  rules. 

OSM  revised  30  CFR  816.49(c)(2)(i), 
dealing  with  requirements  for  temporary 
impoundments,  by  adding  the 
requirement  that  impoundments 
meeting  the  SCS  Class  B  or  C  criteria  for 
dams  in  TR-60  as  well  as 
impoundments  meeting  the  size  or  other 
criteria  of  30  CFR  77.216(a),  shall  be 
designed  to  control  the  precipitation  of 
the  probable  maximum  precipitation  of 
a  6-hour  or  greater  event  specified  by 
the  regulatory  authority.  Two 
commenters  suggested  rethinking  the 
allowance  of  storage  based 
impoundments  where  failure  could 
cause  loss  of  life  or  serious  property 
damage.  They  believe  there  should  be 
requirements  to  have  onsite  personnel 
to  insure  structural  integrity.  OSM 
disagrees  vrith  this  comment  because 
existing  design,  performance, 
inspection,  and  maintenance 
requirements  of  the  regulations  provide 
adequate  safeguards.  OSM  believes  this 
allowance  is  useful  for  those 
impoimdments  where  the  runoff  area  is 
small,  or  where  pumps  or  a  decant 
structure  would  be  used  to  control  the 


water  level  in  the  facility.  OSM  believes 
that  current,  prudent,  engineering 
practice  requires  that  at  least  90  percent 
of  the  water  stored  during  the  design 
precipitation  event  be  removed  within 
the  10-day  period  following  the  event. 
OSM  also  recognizes  that  the  safety  of 
such  structures  can  be  reasonably 
assured  by  requiring  that  they  meet 
especially  stringent  design  precipitation 
event  requirements.  30  CFR  816.49(c)(2) 

(i)  and  (ii)  reflect  this  philosophy  by 
requiring  such  stringent  requirements. 

OSM  revised  30  CFR  816.49(c)(2)(ii) 
as  proposed  by  referencing  paragraph 
(c)(2)(i)  and  thus  identify  which 
impoundments  must  meet  the 
requirements  of  paragraph  (c)(2)(ii). 

Finally,  OSM  revised  §§  784.10  and 
816.10  which  contain  data  on  the 
information  collection  requirements  for 
Parts  784  and  816,  respectively.  These 
revisions  update  the  data  contained  in 
the  sections  by  including  the  estimated 
reporting  burden  per  respondent  for 
complying  with  the  information 
collection  requirements  previously 
approved  by  the  Office  of  Management 
and  Budget. 

Reference  Materials 

Reference  materials  used  to  develop 
this  final  rule  are  as  follows: 

U.S.  Soil  Conservation  Service,  Earth  Dams 
and  Reservoirs:  Technical  Release  60, 1985. 

U.S.  Soil  Conservation  Service,  Pond: 
Practice  Standard  378, 1985. 

U.S.  Mining  Enforcement  and  Safety 
Administration.  Engineering  and  Design 
Manual — Coal  Refuse  Disposal  Facilities: 
Prepared  by  D'Appolonia  Consulting 
Engineers,  Inc.,  Pittsburgh,  Pa.,  1975. 

III.  Procedural  Matters 

Effect  In  Federal  Program  States  and  on 
Indian  Lands 

The  rule  applies  through  cross- 
referencing  in  those  States  with  Federal 
programs.  This  includes  California, 
Georgia.  Idaho,  Massachusetts, 

Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  programs 
for  these  States  appear  at  30  CFR  Parts 
905, 910, 912, 921, 922, 933,  937,  939, 
941, 942,  and  947,  respectively.  'The  rule 
also  applies  through  cross-referencing  to 
Indian  lands  under  the  Federal  program 
for  Indian  lands  as  provided  in  30  CFR 
Part  750. 

Effect  on  State  Programs 
Following  promulgation  of  the  final 
rule,  OSM  will  evaluate  permanent 
State  regulatory  programs  approved 
under  section  503  of  SMCRA  to 
determine  whether  any  changes  in  these 
programs  will  be  necessary.  If  the 
Director  determines  that  certain  State 
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program  provisions  should  be  amended 
in  order  to  be  made  no  less  effective 
than  the  revised  Federal  rules,  the 
individual  States  will  not  be  notified  in 
accordance  with  provisions  of  30  CFR 
732.17. 

Federal  Paperwork  Reduction  Act 

The  coliectioiis  of  information 
contaiimd  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  numbers  1029- 
0036. 102^-0039, 1029-0047  and  1029- 
0048. 

Executive  Order  12778;  Civil  Justice 
Reform  Certification 

This  final  rule  has  been  reviewed 
under  the  applicable  standards  of 
section  2(b)t2)  of  Executive  Order 
12778,  Civil  Jitstice  Reform  (56  FR 
55195).  In  general,  the  requirements  of 
section  2(b)(2)  of  Executive  Order  12778 
are  covered  by  the  preamble  discussion 
of  the  final  rule.  Additional  remarks 
follow  concerning  individual  elements 
of  the  Executive  Order: 

A.  What  Is  the  Preemptive  Effect,  If  Any, 
To  Be  Given  to  the  Regulation? 

The  final  rule  would  have  the  same 
preemptive  effect  as  othm  standards 
adopt^  pursuant  to  SMCRA.  To  retain 
primacy.  States  have  to  adopt  and  apply 
standards  for  their  regulatory  programs 
that  are  no  less  effective  than  those  set 
forth  in  OSM’s  rules.  Any  State  law  is 
inconsistent  with,  or  that  would 
preclude  implementation  of  this  final 
rule,  would  be  subject  to  preemption 
under  SMCRA  section  505  and 
implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  the  final  rules 
would  result  in  preemption  of  State  law, 
the  provisions  of  SMCRA  are  intended 
to  preclude  inconsistent  State  laws  and 
regulations.  Hus  approach  is 
established  in  SMCRA,  and  has  been 
judicially  affirmed.  See  Model  v. 

Virginia  Surface  Mining  and 
Reclamation  Ass'n,  452  U.S.  264  (1981). 

B.  What  Is  the  Effect  on  Existing  Federal 
Law  or  Regulation.  If  Any,  Including  All 
Provisions  Repealed  or  Modified? 

This  rule  modifies  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  this  rule. 


C.  Does  the  Rule  Provide  a  Clear  and 
Certain  Legal  Standard  for  Affected 
Conduct  Rather  Than  a  General 
Standard,  While  Prmnoting 
Simplification  and  Burden  Reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  topics  covered 
and  the  mandates  of  SMCRA. 

D.  What  Is  the  Retroactive  Effect,  If  Any, 
To  Be  Given  to  the  R^ulation? 

This  rule  is  not  intended  to  have  a 
retroactive  effect. 

E.  Are  Administrative  Proceedings 
Required  Before  Parties  May  File  Suit  in 
Court?  Which  Proceedings  Apply?  Is  the 
Exhaustion  of  Administrative  Remedies 
Required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  S26(a)  of  SMCRA,  30 
U.S.C  1276(a). 

PriOT  to  any  judicial  challenge  to  this 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  may  be  found 
at  43  CFR  Part  4.  In  situations  involving 
State  r^ulatory  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule.  applicaUe  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 

F.  Does  the  Rule  Define  Key  Terms, 
Either  Explicitly  or  By  Reference  to 
Other  Regulations  mr  Statutes  That 
Explicitly  Define  Those  Items? 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5. 

G.  Does  the  Rule  Address  Other 
Important  Issues  Affecting  Clarity  and 
Gei^ral  Draftsmanship  of  Regulatix»s 
Set  Forth  by  the  Attorney  General,  With 
the  CoQCuirence  of  the  Director  of  the 
Office  of  Management  and  Budget,  That 
Are  Determined  To  Be  in  AccoMance 
With  the  Purpose  of  the  Executive 
Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

Executive  Order  12866 
This  rule  has  been  reviewed  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  DOl  has  determined  that  this 
final  rule  will  not  have  a  si^ficant 
effect  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 


Act,  5  U.S.C  601  et  seq.  The  rule  would 
affect  a  relatively  small  number  of 
surface  coal  mining  operations.  The  rule 
does  not  distinguish  between  small  and 
large  entities.  The  economic  effects  of 
the  proposed  rule  are  estimated  to  be 
minor,  and  no  incremental  economic 
effects  are  anticipated  as  a  result  of  the 
rule. 

National  Environmental  Policy  Act 

OSM  has  prepared  an  environmental 
assessment  (EA),  and  has  made  a 
finding  of  no  significant  impact  (FONSI) 
that  this  rule  vrill  not  significantly  affect 
the  quality  of  the  human  environment 
under  section  102(2HC)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C  4332(2)(Q.  The  EA 
and  FONSI  are  on  file  in  die  OSM 
Administrative  Record  in  Romn  660, 

800  North  Capitol  Street,  NW., 
Washington,  DC 

Agency  Approval 

Section  516(a)  requires  that,  with 
respect  to  rules  directed  toward  the 
surface  effects  of  undeiground  mining. 
OSM  must  obtain  written  concurrence 
from  the  head  of  the  department  which 
administers  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  the  successor  to  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969.  OSM  has  obtmned  the 
%vritt€n  concurrence  of  the  Assistant 
Secretary  for  Mine  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor. 

Author 

The  principal  author  of  this  rale  is  Donald 
E.  Stump  )r.,  P.E.,  OSM,  Ten  Parkway  Center, 
Pittsburgh,  PA  15220;  Telephone:  412-937- 
2164. 

list  of  Stdqects 

30  CFR  Part  701 

Law  enforcement.  Surface  mining. 
Underground  mining. 

30  CFR  Part  780 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Surface  mining. 

30  CFR  Part  784 

Incorporation  by  reference.  Reporting 
and  recortU^eeping,  Undergroimd 
mining. 

30  CFR  Part  816 

Environmental  protection, 
Inoorpor^lon  by  reference.  Reporting 
and  recordkeeping  requirements. 
Surface  mining. 

30  CFR  Part  817 

Environmental  protection. 
Incorporation  by  reference,  Reporting 
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and  recordkeeping  requirements, 
Underground  mining.  .  , 

Dated:  July  22, 1994. 

Bob  Armstrong, 

Assistant  Secretary  for  Land  and  Minerals 
Management 

Accordingly  30  CFR  Parts  701,  780, 
784,  816,  and  817  are  amended  as  set 
forth  below. 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87  (30  U.S.C.  1201 
et  seq  ),  and  Pub.  L.  100-34. 

2.  In  §  701.5,  the  definition  of  other 
treatment  facilities  is  added  as  set  forth 
below;  the  definition  of  siltation 
structure  in  §  816.46(a)(1)  is  transferred 
in  alphabetical  order  to  §  701.5;  and  in 
§816.46  the  designation  (a)(1)  is 
reserved: 

§701.5  Definitions. 
***** 

Other  treatment  facilities  mean  any 
chemical  treatments,  such  as 
flocculation  or  neutralization,  or 
mechanical  structures,  such  as  clarifiers 
or  precipitators,  that  have  a  point  source 
discharge  and  are  utilized: 

(a)  To  prevent  additional 
contributions  of  dissolved  or  suspended 
solids  to  stream  flow  or  runoff  outside  . 
the  permit  area,  or 

(b)  To  comply  with  all  applicable 
State  and  Federal  water-quality  laws 
and  regulations. 

***** 

PART  780— SURFACE  MINING  PERMIT 
APPLICATIONS-MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

3.  The  authority  citation  for  Part  780 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  30  U.S.C  1201 
et  seq.,  as  amended;  sec.  115  of  Pub.  L.  98- 
146,  30  U.S.C.  1257;  16  U.S.C  470  et  seq.’, 
and  Pub.  L.  100-34. 

4.  Section  780.10  is  revised  to  read  as 
follows: 

§780.10  Information  collection. 

(a)  The  collections  of  information 
contained  in  Part  780  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1029- 
0036.  The  information  wilt  be  used  by 
the  regulatory  authority  to  determine 
whether  the  applicant  can  comply  with 
the  applicable  performance  and 
environmental  standards  in  Public  Law 
95-87.  Response  is  required  to  obtain  a 
benefit. 


(b)  Public  Reporting  burden  for  this 
information  is  estimated  to  average  28 
hoinrs  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Information 
Collection  Clearance  Officer,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave., 
NW.,  Room  640  NC,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  1029-0036,  Washington,  DC 
20503. 

5.  Section  780,25  is  amended  by 
revising  the  heading  and  introductory 
text  of  paragraph  (a),  and  by  revising 
paragraphs  (a)(2)  introductory  text, 

(a)(3)  introductory  text,  (b),  (c)(3),  and 
the  first  sentence  of  paragraph  (f)  to  read 
as  follows: 

§  780.25  Reclamation  plan:  Siltation 
structures,  impoundments,  banks,  dams, 
and  embankments. 

(a)  General.  Each  application  shall 
include  a  general  plan  and  a  detailed 
design  plan  for  each  proposed  siltation 
structure,  water  impoundment,  and  coal 
processing  waste  bank,  dam,  or 
embankment  within  the  proposed 
pennit  area. 

(D*  *  * 

(2)  Impoundments  meeting  the  Class 
B  or  C  criteria  for  dams  in  the  U.S, 
Department  of  Agriculture,  Soil 
Conservation  Service  Technical  Release 
No.  60  (210-VI-TR60,  Oct.  1985), 

“Earth  Dams  and  Reservoirs,”  Technical 
Release  No.  60  (TR-60)  shall  comply 
with  the  requirements  of  this  section  for 
structures  that  meet  or  exceed  the  size 
of  other  criteria  of  the  Mine-Safety  and 
Health  Administration  (MSHA).  The 
technical  release  is  hereby  incorporated 
by  reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
Copies  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  order  No. 
PB  87-157509/ AS.  Copies  can  be 
inspected  at  the  OSM  Headquarters 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660,  800 
North  Capitol  Street,  Washington,  DC  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Each  detailed  design 
plan  for  a  structure  that  meets  or 


exceeds  the  size  or  other  criteria  of 
MSHA,  §  77.216(a)  of  this  chapter  shall: 

***** 

(3)  Each  detailed  design  plan  for 
structures  not  included  in  paragraph 
(a)(2)  of  this  section  shall: 

***** 

(b)  Siltation  structures.  Siltation 
structures  shall  be  designed  in 
compliance  with  the  requirements  of 
§  816.46  of  this  chapter. 

(c) *  *  • 

(3)  For  impoundments  not  included 
in  paragraph  (a)(2)  of  this  section,  the 
regulatory  authority  may  establish 
through  the  State  program  approval 
process,  engineering  design  standards 
that  ensure  stability  comparable  to  a  1.3 
minimum  static  safety  factor  in  lieu  of 
engineering  tests  to  establish 
compliance  with  the  minimum  static 
safety  factor  of  1.3  specified  in 
§  816.49(a)(4)(ii)  of  this  chapter. 
***** 

(f)  If  the  structure  meets  the  Class  B 
or  C  criteria  for  dams  in  TR-60  or  meets 
the  size  or  other  criteria  of  §  77.216(a)  of 
this  chapter,  each  plan  under 
paragraphs  (b),  (c),  and  (e)  of  this 
section  shall  include  a  stability  analysis 
of  the  structure.  *  *  * 
***** 

PART  784— UNDERGROUND  MINING 
PERMIT  APPLICATIONS-MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

6.  The  authority  citation  for  Part  784 
^continues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  30  U.S.C.  1201 
et  seq.,  as  amended;  sec.  115  of  Pub.  L.  98- 
146,  30  U.S.C.  1257;  16  U.S.C.  470  et  seq.-, 
and  Pub.  L.  100-34. 

7.  Section  784.16  is  amended  by 
revising  the  heading  and  introductory 
text  of  paragraph  (a),  and  by  revising 
paragraphs  (a)(2)  introductory  text, 

(a)(3)  introductory  text,  (h),  (c)(3),  and 
the  first  sentence  of  paragraph  (f)  to  read 
as  follows: 

§784.16  Reclamation  plan:  Siltation 
structures,  impoundntents,  banks,  dams, 
and  embankments. 

(a)  General.  Each  application  shall 
include  a  general  plan  and  a  detailed 
design  plan  for  each  proposed  siltation 
structure,  water  impoundment,  and  coal 
processing  waste  bank,  dam,  or 
embankment  within  the  proposed 
permit  area. 

(D*  *  * 

(2)  Impoundments  meeting  the  Class 
B  or  C  criteria  for  dams  in  the  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service  Technical  Release 
No.  60  (210-VI-TR60,  Oct.  1985), 
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“Earth  Dams  and  Reservoirs,”  Technical 
Release  No.  60  (TR-60)  shall  comply 
with  the  requirements  of  this  section  for 
structures  t^t  meet  or  exceed  the  size 
or  other  criteria  of  the  Mine  Safety  and 
Health  Administration  (MSHA).  The 
technical  release  is  hereby  incorporated 
by  reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  order  No, 

PB  87-157509/AS.  Copies  can  be 
inspected  at  the  OSM  Headquarters 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660, 800 
North  Capitol  Street,  \MMiington,  DC  or 
at  the  Office  ctf  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Each  detailed  design 
plan  for  a  structure  that  meets  or 
exceeds  the  size  or  other  criteria  of 
MSHA,  §  77.216(a)  of  this  chapter  shall: 
***** 

(3)  Each  detailed  design  plan  for 
structures  not  included  in  paragraph 

(a)(2)  of  this  section  shall: 

***** 

(b)  Siltation  structures.  Siltatipn 
structures  shall  be  designed  in 
compliance  with  the  requirements  of 
§  817.46  of  this  chapter. 

(c) *  *  • 

(3)  For  impoimdments  not  included 
in  paragraph  (a)(2)  of  this  section  the 
regulatory  authority  may  establish 
through  State  program  approval 
process  engineering  design  standards 
that  ensure  stability  comparable  to  a  1.3 
minimum  static  safety  factor  in  lieu  of 
engineering  tests  to  establish 
compliance  with  the  minimum  static 
safe^  factor  of  1.3  ^ecified  in 
§  817,49(a)(4)(ii)  of  Ais  chapter. 
***** 

(f)  If  the  structure  me^  the  Class  B 
or  C  oiteiia  for  dams  in  TTt-60  or  meets 
the  size  or  other  criteria  of  §  77.216(a)  of 
this  chapter,  each  plan  under 
paragraphs  (b),  (c).  and  (e)  of  this 
section  shall  include  a  stability  analysis 
of  the  structure.  *  *  * 
***** 

PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARD&- 
SURFACE  MINING  ACnVlTlES 

8.  The  authority  citation  for  Part  816 
continues  to  read  as  follows: 

Aolfaority:  Pub.  L  95-87,  30  U.SX1 1201 
et  seq.,  as  amended;  sec.  115  of  Pub.  L.  88- 
146,  30  U.S.C  1257;  and  Pvh.  L  100-34. 


9.  Sectitm  816.10  is  revised  to  read  as 
follows; 

§816.10  Information  collection. 

(a)  The  collections  of  information 
contained  in  part  816  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1029-  ' 
0047.  The  information  will  be  used  by 
the  regulatory  authority  to  monitor  and 
inspect  surface  coal  mining  activities  to 
ensure  that  they  are  in  compliance  with 
the  Surface  Mining  Control  and 
ReclamatiMi  Act.  Response  is  required 
to  obtain  a  benefit. 

(b)  Public  Reporting  Burden  for  this 
information  is  estimated  to  average  1 
hour  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completii^  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Information 
Collection  Clearance  Officer,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave., 
NW.,  Room  640  NC,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1029-0047),  Washington,  DC 
20503. 

10.  In  §  816.46,  para^aph  (a)  is 
revised  to  read  as  follows: 

§  81 6.46  Hydrologic  balance:  SUtabon 
structures. 

(a)  For  the  purpose  of  this  section 
only,  disturbed  areas  shall  not  include 
those  areas — 

(1)  In  which  the  only  surface  mining 
activities  include  diversicm  ditches, 
siltation  structures,  or  roads  that  are 
designed  constructed  and  maintained  in 
accordance  with  this  part;  and 

(2)  For  which  the  upstream  area  is  not 
otherwise  disturbed  by  the  operator. 
***** 

11.  Section  816.46  is  amended  by 
revising  paragraph  (cKZ)  to  read  as 
follows: 

§816.46  Hydrologic  balance:  SUtation 
structures. 

***** 

(c)  *  *  * 

(2)  Spillways.  A  sedimentation  pond 
shall  include  either  a  combination  of 
principal  and  emergency  spillways  or 
single  spillway  configured  as  specified 
in  §  816.49(a)(9). 
****** 

12.  Section  816.49  is  amended  by 
redesignating  paragraphs  (aXD  through 
(a)(12)  as  paragraph  (aK2)  through 


(a)(13)  and  adding  new  paragraph  (a)(1) 
to  read  as  follows; 

§  81 6.49  Impoundments. 

(a)*  *  * 

(1)  Impoundments  meeting  the  Cla^ 

B  or  C  criteria  for  dams  in  the  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service  Technical  Release 
No.  60  (210-VI-TR60.  Oct.  1985), 

“Earth  Dams  and  Reservoirs,”  1985 
shall  comply  with  “Minimum 
Emergency  Spillway  Hydrologic 
Criteria*’  table  in  TR-60  and  the 
requirements  of  this  section.  The 
technical  release  is  hereby  incorporated 
by  reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
Copies  may  be  obtained  from  the 
Natimial  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  order  No. 

PB  87-157509/ AS.  Copies  can  be 
inspected  at  the  OSM  Headquarters 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660. 800 
North  Capitol  Street,  Washington.  DC, 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC. 
***** 

13.  Sectioa  816.49  is  amended  by 
revising  newly  redesignated  paragraph 
(aK4)  to  read  as  follows; 

§  81 6.49  Impoundments. 

(a)  *  *  * 

(4)  Stability,  (i)  An  impoundment 
meeting  the  Cla^  B  or  C  criteria  for 
dams  in  TR-60.  or  die  size  or  other 
criteria  of  §  77.216(a)  of  this  title  shall 
have  a  minimum  static  safety  factor  of 
1.5  for  a  normal  pool  with  steady  state 
seepage  saturation  conditions,  and  a 
seismic  safety  factor  of  at  least  1.2. 

(ii)  Impoundments  not  included  in 
paragraph  (aK4)(i)  of  this  section,  except 
for  a  coal  mine  waste  impounding 
structure,  shall  have  a  minimiim  static 
safety  factor  of  1.3  for  a  normal  pool 
with  steady  state  seepage  saturation 
conditions  or  meet  the  requirements  of 
§78a25(cX3). 

***** 

14.  Section  816.49  is  amended  by 
adding  the  following  sentence  to  end  of 
newly  redesignated  paragraph  (aH5)  to 
read  as  follows: 

§816A9  Impoundments. 

(a)  *  *  * 

(5)  *  *  *  Impoundments  meeting  the 
B  or  C  criteria  for  dams  in  TR-60 

shall  comply  with  the  freeboard 
hydrogra{A  criteria  in  the  “Minimum 
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Emergency  Spillway  Hydrologic 
Criteria”  table  in  TR-60. 
***** 

15.  Section  816.49  is  amended  by 
revising  the  last  sentence  of  newly 
redesignated  paragraph  (a)(6)(i)  to  read 
as  follows: 

§  81 6.49  Impoundments. 

(а) *  *  * 

(б) *  *  * 

(i)  *  *  *  For  an  impoundment 
meeting  the  Class  B  or  C  criteria  for 
dams  in  TR-60,  or  the  size  or  other 
criteria  of  §  77.216(a)  of  this  title, 
foundation  investigation,  as  well  as  any 
necessary  laboratory  testing  of 
foundation  material,  shall  be  performed 
to  determine  the  design  requirements 
for  foundation  stability. 
***** 

16.  Section  816.49  is  amended  by 

revising  newly  redesignated  paragraphs 
(a)(9)(ii)  (A)  and  (B)  and  adding  a  new 
(C)  to  read  as  follows:  , 

§  81 6.49  Impoundments. 

(a)  *  *  * 

(9)*  *  * 

(ii) *  *  * 

(A)  For  an  impoundment  meeting  the 
Class  B  or  C  criteria  for  dams  in  TR-60, 
the  emergency  spillway  hydrograph 
criteria  in  the  “Minimum  Emergency 
Spillway  Hydrologic  Criteria"  table  in 
TR-60,  or  greater  event  as  specified  by 
the  regulatory  authority. 

(B)  For  an  impoundment  meeting  or 
exceeding  the  size  or  other  criteria  of 
§  77.216(a)  of  this  title,  a  100-year  6- 
hour  event,  or  greater  event  as  specified 
by  the  regulatory  authority. 

(C)  For  an  impoundment  not  included 
in  paragraph  (a)(9)(ii)  (A)  and  (B)  of  this 
section,  a  25-year  6-hour  or  greater 
event  as  specified  by  the  regulatory 
authority. 

***** 

17.  Section  816.49  is  amended  by 
revising  the  first  sentence  of  newly 
redesignated  paragraph  (a)(ll)(iv.)  to 
read  as  follows: 

§816.49  Impoundments. 

(a)*  *  •  ' 

(llh^  •  * 

(iv)  In  any  State  which  authorizes 
land  surveyors  to  prepare  and  certify 
plans  in  accordance  with  §  780.25(a)  of 
this  chapter,  a  qualified  registered 
professional  land  surveyor  may  inspect 
any  temporary  or  permanent 
impoundment  that  does  not  meet  the 
SC^  Class  B  or  C  criteria  for  dams  in 
TR-60,  or  the  size  or  other  criteria  of 
§  77.216(a)  of  this  title  and  certify  and 
submit  the  report  required  by  paragraph 
(a)(ll)(ii)  of  this  section,  except  that  ail 
coal  mine  waste  impounding  structures 


covered  by  §  816.84  of  this  chapter  shall 
be  certifi^  by  a  qualified  registered 
professional  engineer.  •  •  * 

***** 

18.  Section  816.49  is  amended  by 
revising  newly  redesignated  paragraph 
(a)(12)  to  read  as  follows: 

§  81 6.49  Impoundments. 

(a)*  *  * 

(12)  Impoundments  meeting  the  SCS 
Class  B  or  C  criteria  for  dams  in  TR-60, 
or  the  size  or  other  criteria  of  §  77.216 
of  this  title  must  be  examined  in 
accordance  with  §  77.216-3  of  this  title. 
Impoundments  not  meeting  the  SCS 
Class  B  or  C  criteria  for  dams  in  TR-60, 
or  subject  to  §  77.216  of  this  title,  shall 
be  examined  at  least  quarterly.  A 
qualified  person  designated  by  the 
operator  shall  examine  impoundments 
for  the  appearance  of  structural 
weakness  and  other  hazardous 
conditions. 

***** 

19.  Section  816.49  is  amended  by 
revising  paragraph  (c)(2)  (i)  and  (ii)  to 
read  as  follows: 

§816.49  Impoundments. 
***** 

*  *  * 

(2)*  •  * 

(i)  Impoundments  meeting  the  SCS 
Class  B  or  C  criteria  for  dams  in  TR-60, 
or  the  size  or  other  criteria  of  §  77.216(a) 
of  this  title  shall  be  designed  to  control 
the  precipitation  of  the  probable 
maximum  precipitation  of  a  6-hour 
event,  or  greater  event  specified  by  the 
regulatory  authority. 

(ii)  Impoundments  not  included  in 
paragraph  (c)(2)(i)  of  this  section  shall 
be  designed  to  control  the  precipitation 
of  the  100-year  6-hour  event,  or  greater 
event  specified  by  the  regulatory 
authority. 

***** 

PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS— 
UNDERGROUND  MINING  ACTIVITIES 

20.  The  authority  citation  for  Part  817 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  30  U.S.C.  1201 
et  seq.,  as  amended;  sec.  115  of  Pub.  L  98- 
146,  30  U.S.C.  1257;  and  Pub.  L.  100-34. 

21.  In  §  817.46,  paragraph  (a)  is 
revised  to  read  as  follows: 

§817.46  Hydrologic  balance:  Siltatlon 
structures. 

(a)  For  the  purposes  of  this  section 
only,  disturbed  areas  shall  not  include 
those  areas — 

(1)  In  which  the  only  surface  mining 
activities  include  diversion  ditches, 
siltation  structures,  or  roads  that  are 


designed,  constructed  and  maintained 
in  accordance  with  this  part;  and 

(2)  For  which  the  upstream  area  is  not 
otherwise  distributed  by  the  operator. 

***** 

22.  Section  817.46  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§817.46  Hydrologic  balance:  Siltation 
structures. 

***** 

(c)  *  *  * 

(2)  Spillways.  A  sedimentation  pond 
shall  include  either  a  combination  of 
principal  and  emergency  spillways  or 
single  spillway  configured  as  specified 
in  §81 7.49(a)(9). 

***** 

23.  Section  817.49  is  amended  by 
redesignating  pBMgraphs  (a)(1)  through 
(a)(12)  as  paragraphs  (a)(2)  through 
(a)(13)  and  adding  new  paragraph  (a)(1) 
to  read  as  follows: 

§817.49  Impoundntents. 

(a)*  *  * 

(1)  Impoundments  meeting  the  Class 
B  or  C  criteria  for  dams  in  the  U.S. 
Etepartment  of  Agriculture,  Soil 
Conservation  Service  Technical  Release 
No.  60  (210-VI-TR60,  Oct.  1985), 

“Earth  Dams  and  Reservoirs,”  shall 
comply  with  the,  “Minimum  Emergency 
Spillway  Hydrologic  Criteria,”  table  in 
TR-60  and  the  requirements  of  this 
section.  The  technical  release  is  hereby 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
order  No.  PB  87-157509-AS.  Copies  can 
be  inspected  at  the  OSM  Headquarters 
Office,  Office  of  Smrface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660, 800 
North  Capitol  Street,  Washington,  DC  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

*  *  '  *  *  * 

24.  Section  817.49  is  amended  hy 
revising  newly  redesignated  paragraph 
(a)(4)  to  read  as  follows: 

§  81 7.49  Impoundments. 

(a)  *  *  * 

(4)  Stability,  (i)  An  Impoundment 
meeting  the  SCS  Class  B  or  C  criteria  for 
dams  in  TR-60,  or  the  size  or  other  i  , 
criteria  of  §  77.216(a)  of  this  title  shall 
have  a  minimum  static  safety  factor  of 
1.5  for  a  normal  pool  with  steady  state 
seepage  saturation  conditions,  and  a 
seismic  safety  factor  of  at  least  1.2. 
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(ii)  Impoimdments  not  included  in 
paragraph  (a)(4)(i)  of  this  section,  except 
for  a  coal  mine  waste  impounding 
structure,  shall  have  a  minimum  static 
safety  factor  of  1.3  for  a  normal  pool 
with  steady  state  seepage  saturation 
conditions  or  meet  the  requirements  of 
§  784.16(c)(3). 

*  ilr  *  *  * 

25.  Section  817.49  is  amended  hy 
adding  the  following  sentence  to  the 
end  of  newly  designated  paragraph 
(a)(5)  to  read  as  follows: 

§817.49  Impoundments. 

(a)*  *  * 

(5)  *  *  *  Impoundments  meeting  the 
SCS  Class  B  or  C  criteria  for  dams  in 
TR-60  shall  comply  with  the  freeboard 
hydrograph  criteria  in  the  “Minimum 
Emergency  Spillway  Hydrologic 
Criteria"  table  in  TR-60. 
***** 

26.  Section  817.49  is  amended  by 
revising  the  last  sentence  of  newly 
redesignated  paragraph  (a)(6)(i)  to  read 
as  follows: 

§817.49  Impoundments. 

(a)  *  *  * 

(6) *  *  * 

(i)  *  *  •  For  an  impoundment 
meeting  the  SCS  Class  B  or  C  criteria  foi 
dams  in  TR-60,  or  the  size  or  other  ^ 
criteria  of  §  77.216(a)  of  this  title, 
foundation  investigation,  as  well  as  any 
necessary  laboratory  testing  of 
foundation  material,  shall  be  performed 
to  determine  the  design  requirements 
for  foundation  stability. 
***** 

27.  Section  817.49  is  amended  by 
revising  newly  redesignated  paragraphs 
(a)(9)(ii)  (A)  and  (B)  and  adding  a  new 
(C)  to  read  as  follows: 


§817.49  Impoundments. 

(a)*  *  * 

(9)  *  *  * 

(ii)*  *  * 

(A)  For  an  impoundment  meeting  the 
SCS  Class  B  or  C  criteria  for  dams  in 
TR-60,  the  emergency  spillway 
hydrograph  criteria  in  the  “Minimum 
Emergency  Spillway  Hydrologic 
Criteria"  table  in  TR-60,  or  greater  event 
as  specified  by  the  regulatory  authority. 

(B)  For  an  impounament  meeting  or 
exceeding  the  size  or  other  criteria  of 
§  77.216(a)  of  this  title,  a  100-year  6- 
houT  event,  or  greater  event  as  specified 
by  the  regulatory  authority. 

(C)  For  an  impoundment  not  included 
in  paragraph  (a)(9)(ii)  (A)  and  (B)  of  this 
section,  a  25-year  6-hour  event,  or 
greater  event  as  specified  by  the 
regulatory  authority. 
***** 

28.  Section  817.49  is  amended  by 
revising  the  first  sentence  of  newly 
redesignated  paragraph  (a)(ll)(iv)  to 
read  as  follows: 

§817.49  Impoundments. 

(a)*  *  * 

(11)*  *  * 

(iv)  In  any  State  which  authorizes 
land  surveyors  to  prepare  and  certify 
plans  in  accordance  with  §  784.16(a)  of 
this  chapter,  a  qualified  registered 
professional  land  surveyor  may  inspect 
any  temporary  or  permanent 
impoundment  that  does  not  meet  the 
SCS  Class  B  or  C  criteria  for  dams  in 
TR-60,  or  the  size  or  other  criteria  of 
§  77.216(a)  of  this  title  and  certify  and 
submit  the  report  required  by  paragraph 
(a)(ll)(ii)  of  this  section,  except  that  all 
coal  mine  waste  impounding  structures 
covered  by  §  817.84  of  this  chapter  shall 
be  certified  by  a  qualified  registered 
professional  engineer.  *  *  * 
***** 


29.  Section  817.49  is  amended  by 
revising  newly  redesignated  paragraph 
(a)(l2)  to  read  as  follows: 

§817.49  Impoundments.  * 

(a)*  *  * 

(12)  Impoundments  meeting  the  SCS 
Class  B  or  C  criteria  for  dams  in  TR-60. 
or  the  size  or  other  criteria  of  §  77.216 
of  this  title  must  be  examined  in 
accordance  with  §  77.216-3  of  this  title. 
Impoundments  not  meeting  the  SCS 
Class  B  or  C  Criteria  for  dams  in  TR-60. 
or  subject  to  §  77.216  of  this  title,  shall 
be  examined  at  least  quarterly.  A 
qualified  person  designated  by  the 
operator  shall  examine  impoundments 
for  the  appearance  of  structural 
weakness  and  other  hazardous 
conditions. 

***** 

30.  Section  817.49  is  amended  by- 
revising  paragraphs  (c)(2)  (i)  and  (ii)  to 
read  as  follows: 

§  81 7.49  Impoundments. 
***** 

(c)*  *  * 

(2)*  *  * 

(i)  Impoundments  meeting  the  SCS 
Class  B  or  C  criteria  for  dams  in  TR-60. 
or  the  size  or  other  criteria  of  §  77.216(a) 
of  this  title  shall  be  designed  to  control 
the  precipitation  of  the  probable 
maximiun  precipitation  of  a  6-hour 
event,  or  greater  event  specified  by  the 
regulatory  authority. 

(ii)  Impoundments  not  included  in 
paragraph  (c)(2)(i)  of  this  section  shall 
be  designed  to  control  the  precipitation 
of  the  100-year  6-hour  event,  or  greater 
event  specified  by  the  regulatory 
authority. 

****** 

(FR  Doc.  94-25959  Filed  10-19-94;  8:45  am) 
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(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


For  priracyv  check  box  bckm: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  Bwthod  of  paymeot: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 

□  VISA  □  MasteiGard  I  I  I  I  I  (expiration) 


(Authorizing  signature)  lom 

Thank  you  for  your  order! 


(Ihirchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 


Document 

Drafting 

Handbook 


This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5133 


Charge  your  order, 

Ifa  eaey! 

To  fax  your  ontora  and  InquMaa— (202)  512-2250 


I _ I  please  send  me  the  following  indicated  publications: 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 


3.  Please  choose  method  of  payment: 

EH  Check  payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  1  I  I  I  I  1  1  '  l~r 
EH  VISA  or  MasterCard  Account 


(Company  or  personal  name) 


(Additional  address/attentfcm  line) 


(Street  address) 


TIumk  you  for  your  order! 


(Credit  card  expiration  date) 


(Daytime  phoM  incla^taii  area  code)  ,,  _ _ 

(Signature) 

4.  MaO  1b:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

Revised  Janiiary  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Fhderd  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  adio  must 
keep  them,  and  (3)  how  long  drey  must  be  kept. 

The  GUIDE  is  formatti^  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  eeqr 
reference  to  the  source  document. 

Compiled  the  Office  of  the  Federal 
Register;  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form  Charge  your  order. 

It‘s  ^syl 

To  fax  your  orders  (202)912-2260 

□  YES.  send  me _ subscriptions  to  1 994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Rease  type  or  print) 


Additional  addreee. 'attention  line 
Street  address 


City,  State.  Zip  code 

Daytime  pho^  including  area  code 


Purchase  order  number  (optional) 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  I  I  I  I  I  I  I  j  -  O 

□  VISA  □  MasterCard  |  |  |  |  |  (expiration  date) 

rnr  i  i  i  n  1 7  ri  i  r'l  i-ttti 

Thank  you  for  your  orderl 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Annoimdiig  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Gaidt  for  die  Umt  of  die  Federal  Regieler— 
Code  of  Federal  Regulations  S3rsteni 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  researdi  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Older  proceeehn  oodr 

*6173 

□  yes.  please  send  me  the  following: 


lb  fox  your  orders  (2(K2)-5I2-2250 


copies  of  The  Federal  Register-What  N  la-and  How  Tb  Uaa  It,  at  $700  per  copy.  Stock  Na  069-000-00044-4 


The  total  cost  of  rny  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domesuc 


postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  i»itt) 


(Additional  address/attention  line) 


(Street  address) 


(City,  Sutc,  ZIP  Code) 


(Daytime  phone  including  area  code) 


Please  Choose  Method  Ifoyment: 

1  1  Check  RtyiMe  to  the  SuperintendeM  of  Documents 

GPO  Denosit  Account  1 _ 1 _ 1 _ 

rrm-n 

CH  VISA  or  MasterCard  Account 

1  I  1  1  I  (Credit  card  expiration  dale) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

1  93) 

(hwchase  Order  Na) 

YES  NO 

May  we  ankc  your  name/address  available  to  other  mailers?  □  □ 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumuiative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$24.00  per  year. 

A  finding  md  is  included  in  eacfi  publication  whicb  lists 
federal  Register  page  numbers  ninth  the  dale  of  publication 
in  the  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Otd«r  Procasting  Coda; 

*5421 


□  YES  ,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 

Ifaeesyl 

To  fax  your  orders  (202)  512-2233 


LSA  4  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


_ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard  rT 


rr 


-□ 


(expiration) 


(Street  address) 

(City.  State.  Zip  code)  (Authorizing  signature) 

•  _  Thank  you  for  your  order! 

(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  E>ocuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  diing  coming.  To  keep  our  subscription 
prices  down,  the  Govemmoit  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
ieara  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  oa 
the  tq)  line  of  your  label  as  shown  in  tins  example: 


A  renewal  notice  will  be  A  renewal  notice  will  be 

sent  ^)pia»iinarely  90  days  sent  appioximarely  90  (bys 

before  diis  date.  before  this  date. 


AFR  SMTTHZIZJ 

DEC95  R  1 

AFRDO  SMITH212J 

DEC95  R  1 

JOHN  SMITH 

JOHN  SMITH 

212  MAIN  STREET  - 

212  MAIN  STREET 

FORESTVILLE  MD  20747 

FORESTVILLE  MD  20747 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscripticMi  service  is  discemtinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  clumge  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspcmdence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Fonn 
□YES,  please  enter  my  subscriptions  as  foOows: 


Charge  your  order.  SB|K 
IVeeasyl  Hjlip 


wcum 


To  fax  your  orders  (20^  512^233 


_ subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 


_ subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  Is  $ _ .  (Includes 

regular  shipping  and  handling.)  Price  si^ect  to  change. 


Company  or  personal  name  (Pteaee  type  or  print) 


Additioruri  addfess/attention  lir>e 


Street  address 


City.  State,  Zip  code 


Daytime  phorie  including  area  code 


Purchase  order  number  (optional) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  j  |  |  j  |  1— fl 
QVISA  Q  MasterCard  |  |  |  |  [(expiration  date) 

I  I  I  I  I  I  I  I  I  I  I  I . . 

Thank  you  for  your  order! 


Authorizing  signature  to/94 

MaHTo:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Printed  on  recycled  paper 


